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AG STRANGE ANNOUCES CONVICTION UPHELD 

 FOR MURDER IN HOUSTON COUNTY  

 

  (MONTGOMERY) – Attorney General Luther Strange announced that the 
Alabama Court of Criminal Appeals upheld the murder conviction of a Dothan man 
on Friday.  Gregory Gross, 27, was found guilty by a Houston County jury in August 
of 2010 for the murder of Christopher Mackey. 

Evidence presented at trial stated that Gross was told by a bouncer and the owner 
of the establishment to leave Frank’s Billiards, located in the Dixieland community.  
He refused to leave, and as the owner went to call the police, Gross shot and killed the 
victim, Mackey, when he was aiming at someone else.   

Gross was convicted and sentenced to 99 years imprisonment, and subsequently 
sought to have his conviction reversed on appeal. The Attorney General’s office 
argued for the Alabama Court of Criminal Appeals to affirm the conviction.  The 
court issued a decision on Friday, March 18, upholding the conviction.  

 The case was prosecuted at trial by Houston County District Attorney Doug 
Valeska’s Office. It was handled on appeal by Attorney General Luther Strange’s 
Appeals Division.  

 For additional details, see attached ruling by the Alabama Court of Criminal 
Appeals. 
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MEMORANDUM 

CR-09-1909 H o u s t o n C i r c u i t C o u r t CC-09-1480 

G r e g o r y G r o s s v. S t a t e o f Alabama 

WINDOM, J u d g e . 

G r e g o r y G r o s s a p p e a l s h i s c o n v i c t i o n f o r murde r , a 
v i o l a t i o n o f § 13A-6-2, A l a . Code 1 975, and h i s r e s u l t i n g 
s e n t e n c e o f 99 y e a r s i n p r i s o n . On September 15, 2010, G r o s s 
f i l e d a m o t i o n f o r new t r i a l and a n o t i c e o f a p p e a l . A f t e r 
c o n d u c t i n g a h e a r i n g , t h e c i r c u i t c o u r t d e n i e d G r o s s ' s m o t i o n . 

I . 

On a p p e a l , G r o s s a r g u e s t h a t t h e S t a t e f a i l e d t o p r e s e n t 
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s u f f i c i e n t e v i d e n c e t o s u p p o r t h i s murder c o n v i c t i o n . 
S p e c i f i c a l l y , G r o s s c o n t e n d s t h a t t h e S t a t e f a i l e d t o p r o v e 
t h a t he i n t e n d e d t o k i l l C h r i s t o p h e r Mackey. 

S e c t i o n 13A-6-2, A l a . Code 1975 s t a t e s , i n p e r t i n e n t 
p a r t : 

" ( a ) A p e r s o n commits t h e c r i m e o f murder i f he o r 
she does any o f t h e f o l l o w i n g : 

" ( 1 ) W i t h i n t e n t t o c a u s e t h e d e a t h o f 
a n o t h e r p e r s o n , he o r she c a u s e s t h e d e a t h 
o f t h e p e r s o n " 

R e g a r d i n g t h e s u f f i c i e n c y o f t h e S t a t e ' s e v i d e n c e t o 
s u p p o r t a c o n v i c t i o n , t h i s C o u r t has r e p e a t e d l y h e l d : 

" I n d e c i d i n g w h e t h e r t h e r e i s s u f f i c i e n t 
e v i d e n c e t o s u p p o r t t h e v e r d i c t o f t h e j u r y and t h e 
j u d g m e n t o f t h e t r i a l c o u r t , t h e e v i d e n c e must be 
r e v i e w e d i n t h e l i g h t most f a v o r a b l e t o t h e 
p r o s e c u t i o n . Cumbo v. S t a t e , 368 So. 2d 871 ( A l a . 
C r . App. 1 9 7 8 ) , c e r t . d e n i e d , 368 So. 2d 877 ( A l a . 
1 9 7 9 ) . C o n f l i c t i n g e v i d e n c e p r e s e n t s a j u r y 
q u e s t i o n n o t s u b j e c t t o r e v i e w on a p p e a l , p r o v i d e d 
t h e s t a t e ' s e v i d e n c e e s t a b l i s h e s a p r i m a f a c i e c a s e . 
Gunn v. S t a t e , 387 So. 2d 280 ( A l a . C r . A p p . ) , c e r t . 
d e n i e d , 387 So. 2d 283 ( A l a . 1 980 ). The t r i a l 
c o u r t ' s d e n i a l o f a m o t i o n f o r a j u d g m e n t o f 
a c q u i t t a l must be r e v i e w e d by d e t e r m i n i n g w h e t h e r 
t h e r e e x i s t e d l e g a l e v i d e n c e b e f o r e t h e j u r y , a t t h e 
t i m e t h e m o t i o n was made, f r o m w h i c h t h e j u r y by 
f a i r i n f e r e n c e c o u l d have f o u n d t h e a p p e l l a n t 
g u i l t y . Thomas v. S t a t e , 363 So. 2d 1020 ( A l a . C r . 
App. 1 9 7 8 ) . I n a p p l y i n g t h i s s t a n d a r d , t h e 
a p p e l l a t e c o u r t w i l l d e t e r m i n e o n l y i f l e g a l 
e v i d e n c e was p r e s e n t e d f r o m w h i c h t h e j u r y c o u l d 
have f o u n d t h e d e f e n d a n t g u i l t y b e y o n d a r e a s o n a b l e 
d o u b t . W i l l i s v. S t a t e , 447 So. 2d 199 ( A l a . C r . 
App. 1 9 8 3 ) ; Thomas v. S t a t e . When t h e e v i d e n c e 
r a i s e s q u e s t i o n s o f f a c t f o r t h e j u r y and s u c h 
e v i d e n c e , i f b e l i e v e d , i s s u f f i c i e n t t o s u s t a i n a 
c o n v i c t i o n , t h e d e n i a l o f a m o t i o n f o r a j u d g m e n t o f 
a c q u i t t a l by t h e t r i a l c o u r t does n o t c o n s t i t u t e 
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e r r o r . Young v. S t a t e , 283 A l a . 676, 220 So. 2d 843 
(19 6 9 ) ; W i l l i s v. S t a t e . " 

B r e c k e n r i d g e v. S t a t e , 628 So. 2d 1012, 1018 ( A l a . C r i m . App. 
1 9 9 3 ) . 

" ' I n d e t e r m i n i n g t h e s u f f i c i e n c y o f t h e e v i d e n c e t o 
s u s t a i n t h e c o n v i c t i o n , t h i s C o u r t must a c c e p t as 
t r u e t h e e v i d e n c e i n t r o d u c e d by t h e S t a t e , a c c o r d 
t h e S t a t e a l l l e g i t i m a t e i n f e r e n c e s t h e r e f r o m , and 
c o n s i d e r t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 
t h e p r o s e c u t i o n . ' F a i r c l o t h v. S t a t e , 471 So. 2d 
485, 48 9 ( A l a . C r . App. 1 9 8 4 ) , a f f i r m e d , Ex p a r t e 
F a i r c l o t h , [471] So. 2d 493 ( A l a . 1 9 8 5 ) . 

"'"The r o l e o f a p p e l l a t e c o u r t s i s n o t t o 
s a y what t h e f a c t s a r e . Our r o l e , ... i s 
t o j u d g e w h e t h e r t h e e v i d e n c e i s l e g a l l y 
s u f f i c i e n t t o a l l o w s u b m i s s i o n o f an i s s u e 
f o r d e c i s i o n t o t h e j u r y . " Ex p a r t e 
B a n k s t o n , 358 So. 2d 1040, 1042 ( A l a . 
1 9 7 8 ) . An a p p e l l a t e c o u r t may i n t e r f e r e 
w i t h t h e j u r y ' s v e r d i c t o n l y where i t 
r e a c h e s "a c l e a r c o n c l u s i o n t h a t t h e 
f i n d i n g and judgment a r e wrong." K e l l y v.  
S t a t e , 273 A l a . 240 , 244, 139 So. 2d 326 
( 1 9 6 2 ) . ... A v e r d i c t on c o n f l i c t i n g 
e v i d e n c e i s c o n c l u s i v e on a p p e a l . R o b e r s o n  
v. S t a t e , 162 A l a . 30, 50 So. 345 ( 1 9 0 9 ) . 
" [ W]here t h e r e i s ample e v i d e n c e o f f e r e d by 
t h e s t a t e t o s u p p o r t a v e r d i c t , i t s h o u l d 
n o t be o v e r t u r n e d even t h o u g h t h e e v i d e n c e 
o f f e r e d by t h e d e f e n d a n t i s i n s h a r p 
c o n f l i c t t h e r e w i t h and p r e s e n t s a 
s u b s t a n t i a l d e f e n s e . " F u l l e r v. S t a t e , 269 
A l a . 312, 333, 113 So. 2d 153 ( 1 9 5 9 ) , c e r t . 
d e n i e d , F u l l e r v. A l a b a m a , 361 U.S. 936, 80 
S. C t . 380, 4 L. Ed. 2d 358 (1960 ) . ' 
G r a n g e r [v. S t a t e ] , 473 So. 2d [1137,] 1139 
[ ( A l a . C r i m . App. 1 9 8 5 ) ] . 

"... ' C i r c u m s t a n t i a l e v i d e n c e a l o n e i s enough t o 
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s u p p o r t a g u i l t y v e r d i c t o f t h e most h e i n o u s c r i m e , 
p r o v i d e d t h e j u r y b e l i e v e s b e y o n d a r e a s o n a b l e d o u b t 
t h a t t h e a c c u s e d i s g u i l t y . ' W h i t e v. S t a t e , 294 
A l a . 265, 272, 314 So. 2d 857 , c e r t . d e n i e d , 423 
U.S. 951, 96 S. C t . 373, 46 L. Ed. 2d 288 ( 1 9 7 5 ) . 
' C i r c u m s t a n t i a l e v i d e n c e i s i n n o w i s e c o n s i d e r e d 
i n f e r i o r e v i d e n c e and i s e n t i t l e d t o t h e same w e i g h t 
as d i r e c t e v i d e n c e p r o v i d e d i t p o i n t s t o t h e g u i l t 
o f t h e a c c u s e d . ' C o c h r a n v. S t a t e , 500 So. 2d 1161, 
1177 ( A l a . C r . App. 1 9 8 4 ) , a f f i r m e d i n p e r t i n e n t 
p a r t , r e v e r s e d i n p a r t on o t h e r g r o u n d s , Ex p a r t e  
C o c h r a n , 500 So. 2d 1179 ( A l a . 1 9 8 5 ) . " 

W h i t e v. S t a t e , 546 So. 2d 1014, 1017 ( A l a . C r i m . App. 1 9 8 9 ) . 
A l s o , 

" ' [ c ] i r c u m s t a n t i a l e v i d e n c e i s n o t i n f e r i o r 
e v i d e n c e , and i t w i l l be g i v e n t h e same 
w e i g h t as d i r e c t e v i d e n c e , i f i t , a l o n g 
w i t h t h e o t h e r e v i d e n c e , i s s u s c e p t i b l e o f 
a r e a s o n a b l e i n f e r e n c e p o i n t i n g 
u n e q u i v o c a l l y t o t h e d e f e n d a n t ' s g u i l t . 
Ward v. S t a t e , 557 So. 2d 848 ( A l a . C r . 
App. 1 9 9 0 ) . I n r e v i e w i n g a c o n v i c t i o n 
b a s e d i n w h o l e o r i n p a r t on c i r c u m s t a n t i a l 
e v i d e n c e , t h e t e s t t o be a p p l i e d i s w h e t h e r 
t h e j u r y m i g h t r e a s o n a b l y f i n d t h a t t h e 
e v i d e n c e e x c l u d e d e v e r y r e a s o n a b l e 
h y p o t h e s i s e x c e p t t h a t o f g u i l t ; n o t 
w h e t h e r s u c h e v i d e n c e e x c l u d e s e v e r y 
r e a s o n a b l e h y p o t h e s i s b u t g u i l t , b u t 
w h e t h e r a j u r y m i g h t r e a s o n a b l y so 
c o n c l u d e . Cumbo v. S t a t e , 368 So. 2d 871 
( A l a . C r . App. 1 9 7 8 ) , c e r t . d e n i e d , 368 So. 
2d 877 ( A l a . 1 9 7 9 ) . ' 

"Ward, 610 So. 2d a t 1191-92." 

L o c k h a r t v. S t a t e , 715 So. 2d 895, 899 ( A l a . C r i m . App. 1 9 9 7 ) . 
F u r t h e r , 

" ' [ i ] n t e n t , ... b e i n g a s t a t e o r c o n d i t i o n o f t h e 
mind, i s r a r e l y , i f e v e r , s u s c e p t i b l e o f d i r e c t o r 
p o s i t i v e p r o o f , and must u s u a l l y be i n f e r r e d f r o m 
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t h e f a c t s t e s t i f i e d t o by w i t n e s s e s and t h e 
c i r c u m s t a n c e s as d e v e l o p e d by t h e e v i d e n c e . ' McCord  
v. S t a t e , 501 So. 2d 520, 528-529 ( A l a . C r . App. 
1 9 8 6 ) , q u o t i n g Pumphrey v. S t a t e , 156 A l a . 103, 47 
So. 156 ( 1 9 0 8 ) . " 

F r e n c h v. S t a t e , 687 So. 2d 202, 204 ( A l a . C r i m . App. 1 9 9 5 ) , 
a f f ' d i n p a r t , r e v ' d i n p a r t on o t h e r g r o u n d s , 687 So. 2d 205 
( A l a . 1 9 9 6 ) . 

"'The q u e s t i o n o f i n t e n t i s h a r d l y e v e r c a p a b l e o f 
d i r e c t p r o o f . Such q u e s t i o n s a r e n o r m a l l y q u e s t i o n s 
f o r t h e j u r y . McMurphy v. S t a t e , 455 So. 2d 924 
( A l a . C r i m . App. 1 9 8 4 ) ; C r a i g v. S t a t e , 410 So. 2d 
449 ( A l a . C r i m . App. 1 9 8 1 ) , c e r t . d e n i e d , 410 So. 2d 
449 ( A l a . 1 9 8 2 ) . ' L o p e r v. S t a t e , 469 So. 2d 707, 
710 ( A l a . C r . App. 1 9 8 5 ) . " 

O r y a n g v. S t a t e , 642 So. 2d 989, 994 ( A l a . C r i m . App. 1 9 9 4 ) . 

The owner o f F r a n k ' s B i l l i a r d s , F r a n k L l o y d , t e s t i f i e d 
t h a t on t h e e v e n i n g o f September 22, 2009, he saw G r e g o r y 
G r o s s and A n t h o n y S m i t h a r g u i n g and a s k e d G r o s s t o l e a v e t h e 
b a r . L l o y d and h i s b o u n c e r a t t e m p t e d t o e s c o r t G r o s s o u t s i d e , 
b u t G r o s s b r o k e f r e e o f t h e i r g r a s p . L l o y d t r i e d t o g r a b 
G r o s s a s e c o n d t i m e , b u t Mackey s t e p p e d i n b e t w e e n them. 
Mackey a s k e d L l o y d n o t t o k i c k G r o s s o u t o f t h e b a r and 
s t a t e d , " I f you g o i n g t o p u t him o u t , p u t e v e r y b o d y o u t . " (R. 
14 8 ) . A f t e r w a r d s , L l o y d a s k e d Mackey t o s t e p a s i d e and when 
he r e f u s e d , L l o y d s a i d he w o u l d c a l l t h e p o l i c e . W h i l e L l o y d 
was i n t h e f r o n t o f t h e b a r t e l e p h o n i n g t h e p o l i c e , he h e a r d 
a gun s h o t and saw p e o p l e r u n n i n g f r o m t h e b a r . L l o y d l a t e r 
f o u n d Mackey l y i n g on t h e f l o o r i n t h e b a c k p o o l r o o m . 

D a v i d F r a z i e r t e s t i f i e d t h a t he was i n t h e b a c k p o o l r o o m 
w i t h C y n t h i a McGhee a t t h e t i m e o f t h e s h o o t i n g . F r a z i e r saw 
Mackey h o l d i n g S m i t h down on t h e p o o l t a b l e and c h o k i n g h im. 
He l a t e r saw G r o s s f i r e a s h o t f r o m a s i l v e r gun and Mackey 
f a l l t o t h e f l o o r . 

C y n t h i a McGhee s t a t e d she saw Mackey c h o k i n g S m i t h on t h e 
p o o l t a b l e and t h e n t u r n e d a r o u n d . When she l o o k e d a g a i n , she 
saw G r o s s w i t h a " s h i n y gun i n h i s hand" and w a t c h e d as he 
p u l l e d t h e t r i g g e r . (R. 1 8 6 ) . She h e a r d Mackey c a l l o u t t h a t 
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he had been s h o t b e f o r e f a l l i n g t o t h e g r o u n d . 

A n t h o n y S m i t h c o n f i r m e d t h a t p r i o r t o t h e s h o o t i n g , 
Mackey h e l d h im down on t h e p o o l t a b l e by h i s s h i r t . S m i t h 
a l s o s t a t e d t h a t d u r i n g h i s a l t e r c a t i o n w i t h Mackey, he 
n o t i c e d G r o s s s t a n d i n g o v e r t o t h e r i g h t b u t d i d n o t see G r o s s 
w i t h a gun and c o u l d n o t see who f i r e d t h e s h o t t h a t s t r u c k 
and k i l l e d Mackey. 

Thomas M c C l a i n t e s t i f i e d t h a t he was G r o s s ' s c e l l m a t e 
f o l l o w i n g h i s a r r e s t . M c C l a i n s a i d t h a t G r o s s c o n f e s s e d t o 
him t h a t he had a c c i d e n t a l l y s h o t Mackey. A c c o r d i n g t o 
M c C l a i n , G r o s s and Mackey were a r g u i n g w i t h S m i t h , and G r o s s 
a c c i d e n t a l l y s h o t t h e wrong p e r s o n . 

The D e f e n s e p r e s e n t e d t e s t i m o n y by Dwight M a l o n e , who 
s t a t e d t h a t he saw Mackey and S m i t h a r g u i n g n e a r t h e p o o l 
t a b l e , b u t d i d n o t see G r o s s w i t h a gun and c o u l d n o t see t h e 
i n d i v i d u a l who f i r e d t h e s h o t k i l l i n g Mackey. 

Based on the f o r e g o i n g , the S t a t e p r e s e n t e d s u f f i c i e n t 
e v i d e n c e from which the j u r y c o u l d have r e a s o n a b l y c o n c l u d e d 
t h a t Gross was g u i l t y of i n t e n t i o n a l murder. The S t a t e 
p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t Gross f i r e d a p i s t o l w i t h 
the i n t e n t t o k i l l someone and k i l l e d Mackey. G r o s s ' s i n t e n t 
t o cause the death of someone s u p p l i e d the i n t e n t n e c e s s a r y t o 
s u s t a i n h i s c o n v i c t i o n f o r the i n t e n t i o n a l murder of Mackey. 
See § 1 3 A - 6 - 2 ( a ) ( 1 ) , A l a . Code 1975 (A pe r s o n i s g u i l t y of 
murder i f " [ w ] i t h i n t e n t t o cause the death of another p e r s o n , 
[ t h e d e f e n d a n t ] causes the death of t h a t p e r s o n or of another 
p e r s o n . " ) . F u r t h e r m o r e , " [ t ] h e weight and p r o b a t i v e v a l u e t o 
be g i v e n t o the e v i d e n c e , the c r e d i b i l i t y of the w i t n e s s e s , 
the r e s o l u t i o n of c o n f l i c t i n g t e s t i m o n y , and i n f e r e n c e s t o be 
drawn from the e v i d e n c e are f o r the j u r y . " Smith v. S t a t e , 
698 So. 2d 189, 214 ( A l a . Crim. App. 1996), a f f ' d , 698 So. 2d 
219 ( A l a . 1997). T h e r e f o r e , G r o s s ' s argument i s w i t h o u t 
m e r i t . 

I I . 

G r o s s a l s o a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n d e n y i n g 
h i s r e q u e s t e d j u r y i n s t r u c t i o n on p r o v o c a t i o n m a n s l a u g h t e r . 
G r o s s , however, d i d n o t f i r s t p r e s e n t t h i s argument t o t h e 
c i r c u i t c o u r t . T h e r e f o r e , he d i d n o t p r e s e r v e t h i s i s s u e f o r 
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a p p e l l a t e r e v i e w . See H a r r i s v. S t a t e , 563 So. 2d 9, 11 ( A l a . 
C r i m . App. 1989) ( d e f e n d a n t must f i r s t o b t a i n an a d v e r s e 
r u l i n g i n o r d e r t o p r e s e r v e an i s s u e f o r a p p e l l a t e r e v i e w ) ; 
J o r d a n v. S t a t e , 574 So. 2d 1024, 1025 ( A l a . C r i m . App. 1990) 
( c l a i m was n o t p r e s e r v e d f o r a p p e l l a t e r e v i e w where d e f e n d a n t 
d i d n o t f i r s t p r e s e n t h i s argument t o t h e t r i a l c o u r t ) . 

However, even i f G r o s s had p r e s e r v e d h i s argument f o r 
a p p e a l , i t i s s t i l l w i t h o u t m e r i t . 

"'A t r i a l c o u r t has b r o a d d i s c r e t i o n i n f o r m u l a t i n g 
i t s j u r y i n s t r u c t i o n s , p r o v i d i n g t h e y a r e an 
a c c u r a t e r e f l e c t i o n o f t h e l a w and f a c t s o f t h e 
c a s e . Coon v. S t a t e , 494 So. 2d 184 ( A l a . C r . App. 
1 9 8 6 ) . When r e q u e s t e d c h a r g e s a r e e i t h e r f a i r l y and 
s u b s t a n t i a l l y c o v e r e d by t h e t r i a l j u d g e ' s o r a l 
c h a r g e o r a r e c o n f u s i n g , m i s l e a d i n g , u n g r a m m a t i c a l , 
n o t p r e d i c a t e d on a c o n s i d e r a t i o n o f t h e e v i d e n c e , 
a r g u m e n t a t i v e , a b s t r a c t , o r a m i s s t a t e m e n t o f t h e 
l a w , t h e t r i a l j u d g e may p r o p e r l y r e f u s e t o g i v e 
s u c h c h a r g e s . Ex p a r t e W i l h i t e , 485 So. 2d 787 
( A l a . 1 9 8 6 ) . ' 

"Ward v. S t a t e , 610 So. 2d 1190, 1194 ( A l a . C r . App. 
1 9 9 2 ) . " 

H e m p h i l l v. S t a t e , 669 So. 2d 1020 , 1021 ( A l a . C r i m . App. 
1995) ( e m p h a s i s o m i t t e d ) . 

I n Yeomans v. S t a t e , t h i s C o u r t r e a f f i r m e d t h a t " [ t ] h e 
f a i l u r e t o g i v e a p r o p o s e d j u r y i n s t r u c t i o n c o n s t i t u t e s 
r e v e r s i b l e e r r o r o n l y i f s u c h i n s t r u c t i o n (1) was c o r r e c t , (2) 
was n o t s u b s t a n t i a l l y c o v e r e d by t h e c o u r t ' s c h a r g e , and (3) 
c o n c e r n e d a p o i n t i n t h e t r i a l w h i c h was so i m p o r t a n t t h a t t h e 
f a i l u r e t o g i v e t h e i n s t r u c t i o n s e r i o u s l y i m p a i r e d t h e 
d e f e n d a n t ' s a b i l i t y t o d e f e n d h i m s e l f . " 898 So. 2d 878, 899 
( A l a . C r i m . App. 2004) ( i n t e r n a l c i t a t i o n s and q u o t a t i o n s 
o m i t t e d ) . T h e r e i s n o t h i n g i n t h e r e c o r d t o i n d i c a t e t h a t 
Mackey d i d a n y t h i n g t o p r o v o k e G r o s s . F u r t h e r , m u l t i p l e 
w i t n e s s e s t e s t i f i e d t h a t i t was S m i t h and Mackey, r a t h e r t h a n 
G r o s s , who were i n v o l v e d i n an a l t e r c a t i o n a r o u n d t h e t i m e o f 
t h e s h o o t i n g . T h e r e f o r e , G r o s s was t h e i n i t i a l a g g r e s s o r . 
S e c t i o n 1 3 A - 6 - 3 ( a ) ( 2 ) , A l a . Code 1975 s t a t e s t h a t a p e r s o n i s 
g u i l t y o f p r o v o c a t i o n m a n s l a u g h t e r i f : 
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"He c a u s e s t h e d e a t h o f a n o t h e r p e r s o n u n d e r 
c i r c u m s t a n c e s t h a t w o u l d c o n s t i t u t e murder u n d e r 
S e c t i o n 1 3 A - 6 - 2 [ , A l a . Code 1 9 7 5 ] ; e x c e p t , t h a t he 
c a u s e s t h e d e a t h due t o a sudden h e a t o f p a s s i o n 
c a u s e d by p r o v o c a t i o n r e c o g n i z e d by l a w , and b e f o r e 
a r e a s o n a b l e t i m e f o r t h e p a s s i o n t o c o o l and f o r 
r e a s o n t o r e a s s e r t i t s e l f . " 

A d d i t i o n a l l y , we r e c e n t l y s t a t e d : 

" T h i s C o u r t has r e c o g n i z e d t h a t '§ 1 3 A - 6 - 3 ( a ) ( 2 ) [ , 
A l a . Code 1975,] i s d e s i g n e d t o c o v e r t h o s e 
s i t u a t i o n s where t h e j u r y does n o t b e l i e v e a 
d e f e n d a n t i s g u i l t y o f murder b u t a l s o does n o t 
b e l i e v e t h e k i l l i n g was t o t a l l y j u s t i f i e d by 
s e l f - d e f e n s e . ' S h u l t z v. S t a t e , 480 So. 2d 73, 76 
( A l a . C r i m . App. 1 9 8 5 ) . 

"Alabama c o u r t s h a v e , i n f a c t , r e c o g n i z e d 
t h r e e l e g a l p r o v o c a t i o n s s u f f i c i e n t t o 
r e d u c e murder t o m a n s l a u g h t e r : (1) when t h e 
a c c u s e d w i t n e s s e s h i s o r h e r s p o u s e i n t h e 
a c t o f a d u l t e r y ; (2) when t h e a c c u s e d i s 
a s s a u l t e d o r f a c e d w i t h an i m m i n e n t a s s a u l t 
on h i m s e l f ; and (3) when t h e a c c u s e d 
w i t n e s s e s an a s s a u l t on a f a m i l y member o r 
c l o s e r e l a t i v e . " 

" R o g e r s v. S t a t e , 819 So. 2d 643, 662 ( A l a . C r i m . 
App. 2 0 0 1 ) . " 

Lane v. S t a t e , 38 So. 3d 126, 131 ( A l a . C r i m . App. 200 9 ) . 
However, t h e Alabama Supreme C o u r t has h e l d p r o v o c a t i o n 
m a n s l a u g h t e r c a n n o t be f o u n d where t h e p r o v o c a t i o n was n o t 
f r o m t h e v i c t i m . C a r t e r v. S t a t e , 843 So. 2d 812, 816 ( A l a . 
2 0 0 2 ) . I n t h i s c a s e , m u l t i p l e w i t n e s s e s t e s t i f i e d t h a t G r o s s 
was t h e a g g r e s s o r and t h a t Mackey had done n o t h i n g t o p r o v o k e 
him a t t h e t i m e o f t h e s h o o t i n g . T h e r e f o r e , t h e c i r c u i t c o u r t 
d i d n o t abuse i t s d i s c r e t i o n i n r e f u s i n g t o c h a r g e t h e j u r y on 
p r o v o c a t i o n m a n s l a u g h t e r . 

B a s e d on t h e f o r e g o i n g , t h e c i r c u i t c o u r t ' s judgment i s 
a f f i r m e d . 
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AFFIRMED. 

W e l c h , P . J . , and K e l l u m , B u r k e , and J o i n e r , J J . , c o n c u r . 
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