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AG ANNOUNCES THAT COURT UPHOLDS CONVICTION  

FOR MURDER IN JACKSON COUNTY 
 

 (MONTGOMERY)--Attorney General Luther Strange announced that the 
Alabama Court of Criminal Appeals on Friday upheld the murder conviction of 
Michael Craft.  Craft, 54, of Scottsboro, was convicted in the Jackson County Circuit 
Court in February of 2010 for the murder of Bobbie Edwards. 

 The following evidence was presented at trial:  In May of 1993, Craft killed the 
victim, Bobbie Edwards by shooting her in the neck at an abandoned house in the 
Hollywood area of Jackson County.  Craft’s then-wife testified that in 1993, Craft told 
her he had killed Edwards and that Craft forced her to carry Edwards’ body to a well 
close to this house where Craft dumped Edwards’ body in the well.  Police recovered 
Edward’s body from the well a few months later.  In 2008, Craft told a casual 
acquaintance that he had killed a girl in the Hollywood area and had dumped her body 
in a well.  Other witnesses came forward who later testified at the trial, including a co-
worker of Craft’s who Craft had told in 1994 that  Edwards was dead, in a well, and 
would never be found;  and Craft’s now-ex wife who was now allowed to testify that 
she was forced by Craft to help transport Edwards’ body to the well.  

 The case was prosecuted at trial by Jackson County District Attorney Charles R. 
Rhodes’ office.  Craft was sentenced to 60 years’ imprisonment and subsequently 
sought to have his conviction reversed on appeal.   
 
 The Attorney General's Criminal Appeals Division handled the case during the 
appeals process, arguing for the Alabama Court of Criminal Appeals to affirm the 
conviction. The Court did so in a decision issued on Friday, September 30th.  

Attorney General Strange commended Assistant Attorney General James Prude of the 
Attorney General's Criminal Appeals Division for his successful work in this case. 

 
*For additional information regarding this case, a copy is attached of the memorandum opinion 
of the Alabama Court of Criminal Appeals.  
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Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CRIMINAL APPEALS 
OCTOBER TERM, 2010-2011 

CR-09-0980 

Michael C r a f t 

v. 

State of Alabama 

Appeal from Jackson C i r c u i t Court 
(CC-08-400) 

BURKE, J u d g e . 

M i c h a e l C r a f t a p p e a l s h i s c o n v i c t i o n f o r murd e r , a 

v i o l a t i o n o f § 13A-6-2, A l a . Code 1 975, and h i s r e s u l t i n g 

s e n t e n c e o f 6 0 y e a r s i n p r i s o n . We a f f i r m C r a f t ' s c o n v i c t i o n 

and s e n t e n c e . 
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F a c t s and P r o c e d u r a l H i s t o r y 

B e c a u s e C r a f t does n o t c h a l l e n g e t h e s u f f i c i e n c y o f t h e 

e v i d e n c e on a p p e a l , t h e f o l l o w i n g b r i e f r e n d i t i o n o f t h e f a c t s 

w i l l s u f f i c e : 

B o b b i e Edwards was r e p o r t e d m i s s i n g by h e r mother on May 

8, 1993. ( R . 8 5 8 - 6 0 . ) C l a r e n c e B o l t e , a p o l i c e i n v e s t i g a t o r , 

t e s t i f i e d t h a t on M a r c h 22, 1994, he r e c e i v e d i n f o r m a t i o n f r o m 

C h e r y l J o h n s o n t h a t E d w a r d s ' s body was i n a w e l l l o c a t e d a t an 

o l d abandoned house i n H o l l y w o o d , A l a b a m a . (R. 1004-06, 1027.) 

The p o l i c e d i s c o v e r e d a s u b s t a n t i a l l y decomposed body i n t h e 

w e l l . D r . J o s e p h Embry, t h e f o r e n s i c p a t h o l o g i s t and t h e 

s t a t e m e d i c a l e x a m i n e r f o r t h e Alabama D e p a r t m e n t o f F o r e n s i c 

S c i e n c e s , p e r f o r m e d t h e a u t o p s y on t h e body, and he c o n c l u d e d 

t h a t t h e c a u s e o f d e a t h was a g u n s h o t wound t o t h e n e c k . D r . 

Embry removed a b u l l e t f r o m t h e body, l a b e l e d i t , s e a l e d i t , 

and s e n t i t t o B r e n t W h e e l e r , a f i r e a r m s and t o o l m a r k e x a m i n e r 

i n H u n t s v i l l e . (R. 1406.) W h e e l e r r e c e i v e d t h e b u l l e t and 

e x a m i n e d i t . (R. 1131, 1136-37.) W h e e l e r a l s o had r e c e i v e d a 

.380 W i n c h e s t e r b r a n d f i r e d c a r t r i d g e c a s e f r o m Ed W h i t e , who 

was a l s o an employee o f t h e Alabama D e p a r t m e n t o f F o r e n s i c 
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S c i e n c e s . (R. 1142-43.) T h a t s p e n t c a s i n g had been r e c o v e r e d 

f r o m a c l o s e t a t t h e abandoned h o u s e . (R. 1050-51.) 

J u d i t h J o n e s , who was m a r r i e d t o C r a f t f r o m O c t o b e r 1989 

t o November 1996, t e s t i f i e d t o f a c t s t h a t i m p l i c a t e d C r a f t i n 

E d w a r d s ' s m u r d e r . (R. 928.) J o n e s t e s t i f i e d t h a t C r a f t t o l d 

h e r t h a t he k i l l e d E d w a rds. J o n e s f u r t h e r t e s t i f i e d t h a t 

C r a f t made h e r go t o t h e abandoned house w i t h him and h e l p him 

d r a g E d w a r d s ' s body t o t h e w e l l . (R. 931-41.) J o n e s knew 

Edwards b e c a u s e C r a f t had been m a r r i e d t o E d w a r d s ' s m o t h e r . 

(R. 929.) J o n e s t e s t i f i e d t h a t b e f o r e she e v e r spoke t o l a w 

e n f o r c e m e n t a b o u t E d w a r d s ' s d e a t h , she had s p o k e n a b o u t t h e 

m a t t e r w i t h C h e r y l J o h n s o n , who was J o n e s ' s c o w o r k e r and t h e 

p e r s o n who i n i t i a l l y c o n t a c t e d t h e p o l i c e . (R. 946.) 

A n t h o n y S o u t h e a r d , who w o r k e d w i t h C r a f t a t a s m a l l -

e n g i n e b u s i n e s s i n 1994, t e s t i f i e d t h a t he saw C r a f t w i t h a 

.380 c a l i b e r p i s t o l i n 1994. (R. 1325.) S o u t h e a r d a l s o 

t e s t i f i e d t h a t he h e a r d C r a f t s a y t h a t Edwards "was dead and 

gone i n a w e l l and w o u l d n ' t be f o u n d . " (R. 1326.) 

I n 2000, i n v e s t i g a t o r s r e c e i v e d a gun t h a t e v i d e n c e 

i n d i c a t e d was p r e v i o u s l y owned by C r a f t . A f t e r t e s t i n g t h e 
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gun, i t was d e t e r m i n e d t h a t t h e b u l l e t f o u n d i n t h e body f o u n d 

i n t h e w e l l had been f i r e d f r o m t h e gun. (R. 1520.) 

K e n n e t h J o r d a n , who knew C r a f t as a c a s u a l a c q u a i n t a n c e , 

t e s t i f i e d t h a t i n t h e summer o f 2008, C r a f t a p p r o a c h e d h i m i n 

a g r o c e r y s t o r e and t o l d h i m a b o u t a g i r l he had k i l l e d . (R. 

1551-52.) C r a f t t o l d J o r d a n t h a t he had k i l l e d t h e g i r l 

b e c a u s e she was on d r u g s and w a n t e d him t o k i l l h e r . (R. 

1552.) C r a f t t o l d J o r d a n t h a t t h e k i l l i n g h a p pened a t an o l d 

house i n H o l l y w o o d . (R. 1552.) C r a f t t o l d J o r d a n t h a t he l e f t 

t h e g i r l ' s body i n t h e house and i n t e n d e d t o go b a c k and b u r n 

t h e h o u s e , b u t he d e c i d e d t o c u t up h e r body and p l a c e i t i n 

a w e l l i n s t e a d . (R. 1553.) C r a f t a l s o t o l d J o r d a n t h a t he had 

a l r e a d y s e r v e d t i m e i n p r i s o n f o r t h e k i l l i n g t h a t he was 

d e s c r i b i n g . (R. 1552.) J o r d a n t e s t i f i e d t h a t he d i d n o t know 

a n y t h i n g a b o u t E d w a r d s ' s d i s a p p e a r a n c e when he and C r a f t had 

t h i s c o n v e r s a t i o n . (R. 1552.) 

C r a f t was i n d i c t e d f o r E d w a r d s ' s murder on S e p t e m b e r 17, 

2008. (C. 36, 134.) C r a f t ' s t r i a l began on F e b r u a r y 8, 2010, 

and t h e j u r y f o u n d C r a f t g u i l t y o f mur d e r on F e b r u a r y 19, 

2010. On M a r c h 26, 2010, C r a f t was s e n t e n c e d t o 60 y e a r s i n 

p r i s o n . 
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On A p r i l 15, 2010, C r a f t f i l e d h i s n o t i c e o f a p p e a l t o 

t h i s C o u r t . (C. 294.) On A p r i l 16, 2010, C r a f t f i l e d a m o t i o n 

f o r a new t r i a l . (C. 298.) On May 5, 2010, t h e t r i a l c o u r t 

d e n i e d C r a f t ' s m o t i o n f o r a new t r i a l , s t a t i n g : 

" [ D e f e n s e c o u n s e l ] , t h e r e a r e m u l t i p l e i s s u e s i n 
t h i s c a s e , and i t may v e r y w e l l be r e v e r s e d on any 
one o f them o r any c o m b i n a t i o n o f them. I t may n o t 
be. W e ' l l s e e . I t ' s a v e r y c o m p l i c a t e d c a s e 
o c c a s i o n e d a t l e a s t p a r t i a l l y by t h e l o n g d e l a y 
b e t ween t h e d e a t h , d i s c o v e r y o f t h e body, and t h e 
t r i a l . I t h i n k i t ' s f a i r t o s a y , f o r what i t ' s 
w o r t h , t h i s i s p r o b a b l y i n t h e n a t u r e o f e d i t o r i a l 
comment, b u t i t ' s f a i r t o s a y t h a t i t p r o b a b l y has 
more v e x i n g l e g a l i s s u e s i n i t t h a n a l l o f t h e o t h e r 
c a s e s I have t r i e d t o a j u r y . F e r t i l e g r o u n d f o r a 
d e f e n d a n t ' s a p p e l l a t e a t t o r n e y u n l i k e so many c a s e s 
t h a t we see t h a t a r e a p p e a l e d . 

" N o n e t h e l e s s , t h a t i s t h e p r o v i n c e o f t h e 
a p p e l l a t e c o u r t t o r e v i e w t h o s e a f t e r i t l e a v e s t h i s 
c o u r t . Y o u r m o t i o n s and y o u r g r o u n d s a r e n o t e d . You 
have done a v e r y d i l i g e n t j o b f o r y o u r c l i e n t as you 
and y o u r c o - c o u n s e l d i d t h r o u g h o u t t h e t r i a l . B u t 
y o u r m o t i o n s a r e d e n i e d . " 

(R. 1938-39.) 

D i s c u s s i o n 

I . 

F i r s t , C r a f t a l l e g e s t h a t t h e a d m i s s i o n o f B r e n t 

W h e e l e r ' s t e s t i m o n y t h r o u g h a v i d e o t a p e d d e p o s i t i o n v i o l a t e d 

C r a f t ' s r i g h t o f c o n f r o n t a t i o n u n d e r t h e S i x t h Amendment t o 
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t h e U n i t e d S t a t e s C o n s t i t u t i o n . 1 S p e c i f i c a l l y , C r a f t a l l e g e s 

t h a t t h e S t a t e d i d n o t p r o v e t h a t W h e e l e r was u n a v a i l a b l e t o 

t e s t i f y a t t r i a l , as r e q u i r e d by C r a w f o r d v. W a s h i n g t o n , 541 

U.S. 36 ( 2 0 0 4 ) . 

I n C r a w f o r d , t h e U n i t e d S t a t e s Supreme C o u r t h e l d t h a t an 

o u t - o f - c o u r t t e s t i m o n i a l s t a t e m e n t by a w i t n e s s i s b a r r e d 

u n d e r t h e C o n f r o n t a t i o n C l a u s e , u n l e s s t h e w i t n e s s i s 

u n a v a i l a b l e and t h e d e f e n d a n t had a p r i o r o p p o r t u n i t y t o 

c r o s s - e x a m i n e t h e w i t n e s s . 541 U.S. a t 59. T h i s C o u r t r e v i e w s 

a t r i a l c o u r t ' s d e t e r m i n a t i o n on t h e i s s u e o f a v a i l a b i l i t y o f 

t h e w i t n e s s f o r an abuse o f d i s c r e t i o n . P i l l e y v. S t a t e , 930 

So. 2d 550, 560-61 ( A l a . C r i m . App. 2 0 0 5 ) . 

I n i t i a l l y , i t does n o t a p p e a r t h a t C r a f t ' s c l a i m i s 

p r e s e r v e d f o r a p p e l l a t e r e v i e w b e c a u s e he n e v e r s p e c i f i c a l l y 

o b j e c t e d t o t h e a d m i s s i o n o f W h e e l e r ' s t e s t i m o n y on t h e g r o u n d 

t h a t t h e S t a t e had n o t shown t h a t W h e e l e r was u n a v a i l a b l e t o 

t e s t i f y a t t r i a l as r e q u i r e d by C r a w f o r d and, t h u s , t h a t 

W h e e l e r ' s v i d e o t a p e d d e p o s i t i o n t e s t i m o n y v i o l a t e d C r a f t ' s 

r i g h t o f c o n f r o n t a t i o n u n d e r t h e S i x t h Amendment. I n Watson 

1 A t t r i a l , the S t a t e s t a t e d t h a t Wheeler's t e s t i m o n y was 
e s s e n t i a l t o e s t a b l i s h i n g the c h a i n of c u s t o d y f o r c e r t a i n 
e v i d e n c e . (R. 407-09, 414-15, 467-68.) 
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v. S t a t e , 875 So. 2d 330 ( A l a . C r i m . App. 2 0 0 3 ) , t h i s C o u r t 

h e l d : 

"'The t r i a l c o u r t must be a p p r i s e d o f t h e b a s i s 
f o r t h e o b j e c t i o n w i t h s u f f i c i e n t p a r t i c u l a r i t y t o 
a l l o w an i n f o r m e d d e c i s i o n t o be made on t h e 
p a r t i c u l a r l e g a l i s s u e i n v o l v e d . ' B l a n d v. S t a t e , 
395 So. 2d 164, 168 ( A l a . C r i m . App. 1 9 8 1 ) . See a l s o 
F i n c h v. S t a t e , 715 So. 2d 906, 911 ( A l a . C r i m . App. 
1 9 9 7 ) . M o r e o v e r , ' [ a ] n o b j e c t i o n b a s e d on a s p e c i f i c 
g r o u n d " w a i v e s a l l o t h e r g r o u n d s n o t s p e c i f i e d , and 
t h e t r i a l c o u r t w i l l n o t be p u t i n e r r o r f o r g r o u n d s 
n o t a s s i g n e d a t t r i a l . " ' Tuohy v. S t a t e , 776 So. 2d 
896, 901 ( A l a . C r i m . App. 1999) ( q u o t i n g G l a s s v.  
S t a t e , 671 So. 2d 114, 120 ( A l a . C r i m . App. 1 9 9 5 ) ) . 
'Review by t h i s c o u r t i s l i m i t e d t o m a t t e r s p r o p e r l y 
r a i s e d b e f o r e t h e t r i a l c o u r t . ' Owens v. S t a t e , 825 
So. 2d 861, 863 ( A l a . C r i m . App. 2 0 0 1 ) . " 

875 So. 2d a t 332. 

In t h e p r e s e n t c a s e , a f t e r t h e t r i a l had begun, t h e S t a t e 

i n f o r m e d t h e t r i a l c o u r t t h a t i t had r e c e i v e d a c o m m u n i c a t i o n 

f r o m W h e e l e r s t a t i n g t h a t h i s w i f e had f a l l e n and t h a t t h e 

f a l l c a u s e d h e r t o b r e a k h e r arm and t o d e v e l o p some d e n t a l 

p r o b l e m s . As a r e s u l t o f t h e f a l l , W h e e l e r ' s w i f e was on p a i n 

m e d i c a t i o n and c o u l d n o t d r e s s h e r s e l f o r d r i v e . The 

c o m m u n i c a t i o n f u r t h e r s t a t e d t h a t W h e e l e r was t h e o n l y p e r s o n 

a v a i l a b l e t o d r i v e h i s w i f e and p e r f o r m o t h e r n e eded t a s k s and 

t h a t he d i d n o t b e l i e v e t h a t he c o u l d l e a v e h e r a l o n e . 

W h e e l e r s t a t e d t h a t he d i d n o t b e l i e v e t h a t he c o u l d a t t e n d 
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t h e t r i a l , b u t he s u g g e s t e d t h a t he c o u l d g i v e h i s t e s t i m o n y 

by d e p o s i t i o n . The S t a t e i n f o r m e d t h e t r i a l c o u r t t h a t 

W h e e l e r l i v e d i n O p e l i k a , and t h e t r i a l c o u r t n o t e d t h a t 

O p e l i k a was 200-250 m i l e s f r o m S c o t t s b o r o , t h e l o c a t i o n o f t h e 

t r i a l . B a s e d on t h i s i n f o r m a t i o n , t h e S t a t e moved t o c o n t i n u e 

t h e t r i a l u n t i l W h e e l e r c o u l d t e s t i f y a t t r i a l . C r a f t 

o b j e c t e d t o t h e c o n t i n u a n c e , and t h e t r i a l c o u r t d e n i e d t h e 

m o t i o n b u t i n d i c a t e d t h a t i t w a n t e d t o see how W h e e l e r ' s 

s i t u a t i o n d e v e l o p e d o v e r t h e n e x t few d a y s . (R. 412.) 

A few days l a t e r , t h e S t a t e renewed i t s m o t i o n t o 

c o n t i n u e t h e c a s e u n t i l W h e e l e r was a v a i l a b l e t o t e s t i f y a t 

t r i a l , and, a g a i n , C r a f t o b j e c t e d t o t h e c o n t i n u a n c e . (R. 4 6 5 ¬

66.) C r a f t a l s o o b j e c t e d t o W h e e l e r ' s t e s t i m o n y b e i n g t a k e n 

by d e p o s i t i o n . (R. 470-76.) S p e c i f i c a l l y , C r a f t o b j e c t e d t o 

t h e p r o p r i e t y o f t a k i n g t h e d e p o s i t i o n on t h e g r o u n d t h a t t h e 

t a k i n g o f W h e e l e r ' s d e p o s i t i o n w o u l d v i o l a t e v a r i o u s 

r e q u i r e m e n t s o f R u l e 16.6, A l a . R. C r i m . P., w h i c h p r o v i d e s 

p r o c e d u r a l r u l e s g o v e r n i n g t h e t a k i n g o f a d e p o s i t i o n and i t s 

use a t t r i a l . C r a f t ' s o b j e c t i o n d i d n o t m e n t i o n C r a w f o r d o r 

h i s r i g h t s u n d e r t h e C o n f r o n t a t i o n C l a u s e o f t h e S i x t h 

Amendment. The t r i a l c o u r t a g a i n d e n i e d t h e m o t i o n t o 
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c o n t i n u e , b u t t h e t r i a l c o u r t g r a n t e d t h e m o t i o n t o t a k e 

W h e e l e r ' s t e s t i m o n y by d e p o s i t i o n . (R. 476-77.) The 

d e p o s i t i o n was s c h e d u l e d f o r t h e n e x t day, and t h e t r i a l c o u r t 

o r d e r e d t h a t C r a f t be t r a n s p o r t e d t o t h e d e p o s i t i o n so t h a t he 

c o u l d c o n f r o n t W h e e l e r . (C. 234.) However, C r a f t w a i v e d h i s 

r i g h t t o be p r e s e n t a t t h e d e p o s i t i o n . (C. 257.) D u r i n g t h e 

d e p o s i t i o n , W h e e l e r was c r o s s - e x a m i n e d by d e f e n s e c o u n s e l . 

When t h e S t a t e o f f e r e d W h e e l e r ' s v i d e o t a p e d d e p o s i t i o n 

t e s t i m o n y f o r a d m i s s i o n a t t r i a l , C r a f t made a g e n e r a l 

o b j e c t i o n " under c o n f r o n t and c r o s s examine g r o u n d s and a l s o 

u n d e r R u l e 16.6 " (R. 1125.) A t t h a t t i m e , n e i t h e r 

C r a w f o r d n o r W h e e l e r ' s a v a i l a b i l i t y was m e n t i o n e d . The t r i a l 

c o u r t o v e r r u l e d t h e o b j e c t i o n w i t h o u t m e n t i o n i n g W h e e l e r ' s 

a v a i l a b i l i t y . 

T h i s C o u r t c o n c l u d e s t h a t when W h e e l e r ' s v i d e o t a p e d 

d e p o s i t i o n t e s t i m o n y was o f f e r e d f o r a d m i s s i o n a t t r i a l , t h e 

t r i a l c o u r t was n o t s p e c i f i c a l l y c a l l e d upon t o d e c i d e w h e t h e r 

W h e e l e r was a v a i l a b l e f o r t r i a l i n t h e c o n t e x t o f C r a w f o r d and 

t h e S i x t h Amendment's C o n f r o n t a t i o n C l a u s e . We w i l l n o t p u t 

t h e t r i a l c o u r t i n e r r o r on a g r o u n d t h a t was n o t s p e c i f i c a l l y 
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p r e s e n t e d t o i t a t t r i a l . T h e r e f o r e , we h o l d t h a t t h i s c l a i m 

i s n o t p r e s e r v e d f o r o u r r e v i e w . 

M o r e o v e r , c o n t r a r y t o C r a f t ' s a l l e g a t i o n , t o t h e e x t e n t 

t h a t i t can be i m p l i e d t h a t t h e t r i a l c o u r t f o u n d t h a t W h e e l e r 

was u n a v a i l a b l e t o t e s t i f y a t t r i a l and t o t h e e x t e n t t h a t 

t h a t f i n d i n g was p r e s e r v e d f o r a p p e l l a t e r e v i e w , we c o n c l u d e 

t h a t t h e t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n . " I n o r d e r 

t o show u n a v a i l a b i l i t y , t h e S t a t e must show t h a t i t has made 

a ' g o o d - f a i t h e f f o r t ' t o s e c u r e t h e w i t n e s s ' s t e s t i m o n y a t 

t r i a l . " W i t h e e v. S t a t e , 728 So. 2d 684, 686 ( A l a . C r i m . App. 

1 998) ( c i t i n g O h i o v. R o b e r t s , 448 U.S. 56, 74 (1 9 8 0 ) , 

a b r o g a t e d on o t h e r g r o u n d s by C r a w f o r d ) . The U n i t e d S t a t e s 

Supreme C o u r t has s e t f o r t h c e r t a i n g e n e r a l p r o p o s i t i o n s 

c o n c e r n i n g t h e a p p l i c a t i o n o f t h e g o o d - f a i t h t e s t : 

"The l a w does n o t r e q u i r e t h e d o i n g o f a f u t i l e 
a c t . Thus, i f no p o s s i b i l i t y o f p r o c u r i n g t h e 
w i t n e s s e x i s t s ( a s , f o r e x a m p l e , t h e w i t n e s s ' 
i n t e r v e n i n g d e a t h ) , 'good f a i t h ' demands n o t h i n g o f 
t h e p r o s e c u t i o n . But i f t h e r e i s a p o s s i b i l i t y , 
a l b e i t r e m o t e , t h a t a f f i r m a t i v e m e a s u r e s m i g h t 
p r o d u c e t h e d e c l a r a n t , t h e o b l i g a t i o n o f good f a i t h 
may demand t h e i r e f f e c t u a t i o n . 'The l e n g t h s t o w h i c h 
t h e p r o s e c u t i o n must go t o p r o d u c e a w i t n e s s ... i s 
a q u e s t i o n o f r e a s o n a b l e n e s s . ' C a l i f o r n i a v. G r e e n , 
399 U.S., a t 189, n.22 ( c o n c u r r i n g o p i n i o n , c i t i n g 
B a r b e r v. Page, [390 U.S. 719 ( 1 9 6 8 ) ] ) . The u l t i m a t e 
q u e s t i o n i s w h e t h e r t h e w i t n e s s i s u n a v a i l a b l e 
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d e s p i t e g o o d - f a i t h e f f o r t s u n d e r t a k e n p r i o r t o t r i a l 
t o l o c a t e and p r e s e n t t h a t w i t n e s s . " 

R o b e r t s , 448 U.S. a t 74 ( e m p h a s i s i n t h e o r i g i n a l ) . 

T h e r e f o r e , t h e g o o d - f a i t h t e s t i s c l e a r l y f a c t d e p e n d e n t . 

I n t h e p r e s e n t c a s e , C r a f t a l l e g e s t h a t t h e S t a t e ' s 

a c t i o n s were n o t r e a s o n a b l e b e c a u s e W h e e l e r t e s t i f i e d d u r i n g 

h i s d e p o s i t i o n t h a t "he w o u l d have p r e s e n t e d h i m s e l f a t t r i a l 

i f he had been s u b p o e n a e d . " C r a f t ' s b r i e f , a t 21. 

S p e c i f i c a l l y , W h e e l e r t e s t i f i e d , as f o l l o w s : 

" [ P r o s e c u t o r ] : And one l a s t f o l l o w - u p b a s e d on 
[ d e f e n s e c o u n s e l ' s ] q u e s t i o n : Y o u r i n a b i l i t y t o be 
i n S c o t t s b o r o f o r t h e t e s t i m o n y was n o t b a s e d on 
y o u r r e f u s a l t o come i n r e s p o n s e t o a s u b p o e n a , was 
i t ? 

" [ W h e e l e r ] : T h a t ' s c o r r e c t . 

" [ P r o s e c u t o r ] : T h e r e were o t h e r f a c t o r s t h a t k e p t 
you f r o m c oming t o S c o t t s b o r o ? 

" [ W h e e l e r ] : Y e s , s i r , t h a t ' s c o r r e c t . And I r e a l l y 
a p p r e c i a t e t h e t r o u b l e t h a t y o u r g r o u p has gone t o 
t o do t h i s f o r me u n d e r t h e c i r c u m s t a n c e s t h a t I'm 
i n v o l v e d w i t h . But I -- I u n d e r s t a n d t h e power o f 
t h e s u b p o e n a , and I u n d e r s t a n d I have knowledge o f 
t h e c a s e . And I w o u l d be w h e r e v e r I n eeded t o be a t 
b e c k and c a l l , b u t I a l s o u n d e r s t a n d t h a t you f r o m 
my y e a r s o f t e s t i m o n y , t h a t e v e r y b o d y t r i e s t o work 
ou t t h e s i t u a t i o n s w i t h s c h e d u l i n g and t h a t t y p e o f 
t h i n g . And I a p p r e c i a t e t h e s i t u a t i o n t h a t y ' a l l 
have done h e r e . " 
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(R. 1169-70.) E a r l i e r , d e f e n s e c o u n s e l had a s k e d W h e e l e r 

w h e t h e r he w o u l d have "come up t o H u n t s v i l l e u n d e r s u b p o e n a , " 

and W h e e l e r a n s w e r e d : "Yes, s i r . " (R. 1165-66.) 

A l t h o u g h W h e e l e r a c k n o w l e d g e d t h e power o f a subpoena and 

showed a d e s i r e t o make c l e a r t h a t he had n o t r e f u s e d t o 

c o m p l y w i t h a s u b p o e n a , W h e e l e r c o n t i n u e d t o m a i n t a i n t h a t 

t h e r e were o t h e r f a c t o r s t h a t p r e v e n t e d h i m f r o m a t t e n d i n g t h e 

t r i a l a t t h e p r e s e n t t i m e . C o n t r a r y t o C r a f t ' s a p p a r e n t 

b e l i e f , t o show t h e u n a v a i l a b i l i t y o f a w i t n e s s no Alabama o r 

F e d e r a l c a s e l a w r e q u i r e s t h e S t a t e t o a l w a y s subpoena t h e 

w i t n e s s o r t o p r o v e t h a t t h e w i t n e s s ' s a t t e n d a n c e a t t r i a l i s 

i m p o s s i b l e . The S t a t e i s o n l y r e q u i r e d t o make a r e a s o n a b l e 

g o o d - f a i t h e f f o r t t o p r e s e n t t h e w i t n e s s a t t r i a l . I n t h e 

p r e s e n t c a s e , t h e S t a t e i n t e n d e d t o p r e s e n t W h e e l e r a t t r i a l ; 

he i n f o r m e d t h e S t a t e t h a t he c o u l d n o t a t t e n d t r i a l a t t h e 

s c h e d u l e d t i m e b e c a u s e he was t h e o n l y p e r s o n who c o u l d c a r e 

f o r h i s i n j u r e d w i f e and t h e d i s t a n c e t o t h e l o c a t i o n o f t h e 

t r i a l was g r e a t ; t h e S t a t e t h e n made a l e g i t i m a t e e f f o r t t o 

p r e s e n t W h e e l e r a t t r i a l by m o v i n g f o r a c o n t i n u a n c e u n t i l he 

w o u l d be a b l e t o t e s t i f y a t t r i a l ; C r a f t o b j e c t e d t o t h a t 

c o n t i n u a n c e , and t h e t r i a l c o u r t a g r e e d w i t h C r a f t n o t t o 
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c o n t i n u e t h e t r i a l . We c o n c l u d e t h a t , t o t h e e x t e n t t h a t t h e 

t r i a l c o u r t was a s k e d t o d e t e r m i n e W h e e l e r ' s a v a i l a b i l i t y f o r 

t r i a l , t h e t r i a l c o u r t d i d n o t abuse i t s d i s c r e t i o n i n f i n d i n g 

t h a t t h e S t a t e made a r e a s o n a b l e g o o d - f a i t h e f f o r t t o p r e s e n t 

W h e e l e r a t t r i a l . 

F u r t h e r m o r e , " v i o l a t i o n s o f t h e C o n f r o n t a t i o n C l a u s e a r e 

s u b j e c t t o h a r m l e s s - e r r o r a n a l y s i s . " S m i t h v. S t a t e , 898 So. 

2d 907, 917 ( A l a . C r i m . App. 2 0 0 4 ) . R u l e 45, A l a . R. App. P., 

p r o v i d e s : 

"No judgment may be r e v e r s e d o r s e t a s i d e , n o r 
new t r i a l g r a n t e d i n any c i v i l o r c r i m i n a l c a s e on 
t h e g r o u n d o f m i s d i r e c t i o n o f t h e j u r y , t h e g i v i n g 
o r r e f u s a l o f s p e c i a l c h a r g e s o r t h e i m p r o p e r 
a d m i s s i o n o r r e j e c t i o n o f e v i d e n c e , n o r f o r e r r o r as 
t o any m a t t e r o f p l e a d i n g o r p r o c e d u r e , u n l e s s i n 
t h e o p i n i o n o f t h e c o u r t t o w h i c h t h e a p p e a l i s 
t a k e n o r a p p l i c a t i o n i s made, a f t e r an e x a m i n a t i o n 
o f t h e e n t i r e c a u s e , i t s h o u l d a p p e a r t h a t t h e e r r o r 
c o m p l a i n e d o f has p r o b a b l y i n j u r i o u s l y a f f e c t e d 
s u b s t a n t i a l r i g h t s o f t h e p a r t i e s . " 

" [ B ] e f o r e a f e d e r a l c o n s t i t u t i o n a l e r r o r can be h e l d 

h a r m l e s s , t h e c o u r t must be a b l e t o d e c l a r e a b e l i e f t h a t i t 

was h a r m l e s s b e y o n d a r e a s o n a b l e d o u b t . " Chapman v.  

C a l i f o r n i a , 386 U.S. 18 ( 1 9 6 7 ) . 

I n t h e p r e s e n t c a s e , C r a f t had t h e o p p o r t u n i t y t o 

c o n f r o n t and t o f u l l y c r o s s - e x a m i n e W h e e l e r a t t h e v i d e o t a p e d 
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d e p o s i t i o n . The j u r y was a b l e t o o b s e r v e W h e e l e r ' s demeanor 

on t h e v i d e o . C r a f t was u n w i l l i n g t o c o n t i n u e t h e c a s e t o 

a l l o w W h e e l e r t o a t t e n d t r i a l . C r a f t has n o t s t a t e d how t h e 

outcome o f t h e e x a m i n a t i o n o f W h e e l e r w o u l d have been 

d i f f e r e n t i f W h e e l e r w o u l d have been p r e s e n t a t t r i a l . C r a f t 

f a i l s t o s t a t e what, i f any, e v i d e n c e he was u n a b l e t o e x p l o r e 

o r r e s p o n d t o b e c a u s e W h e e l e r was n o t p r e s e n t a t t r i a l . 

T h e r e f o r e , we c o n c l u d e t h a t any e r r o r was h a r m l e s s b e y o n d a 

r e a s o n a b l e d o u b t . 

I I . 

N e x t , C r a f t a l l e g e s t h a t t h e t r i a l c o u r t e r r e d i n 

a d m i t t i n g i n t o e v i d e n c e t h e b u l l e t f r o m t h e v i c t i m ' s body, a 

c a r t r i d g e c a s i n g , and t h e gun b e c a u s e , he s a y s , t h e S t a t e d i d 

n o t e s t a b l i s h a p r o p e r c h a i n o f c u s t o d y . S p e c i f i c a l l y , C r a f t 

a l l e g e s : 

"As shown i n I s s u e I , i t was h a r m f u l e r r o r 
v i o l a t i n g D e f e n d a n t C r a f t ' s C o n s t i t u t i o n a l r i g h t t o 
c o n f r o n t and c r o s s - e x a m i n e w i t n e s s e s t o a l l o w Mr. 
W h e e l e r ' s d e p o s i t i o n t e s t i m o n y t o be s u b m i t t e d t o 
t h e j u r y as e v i d e n c e . W i t h o u t Mr. W h e e l e r , t h e 
S t a t e has a m i s s i n g l i n k i n i t s c h a i n o f c u s t o d y and 
i t was e r r o n e o u s t o a d m i t any e v i d e n c e r e g a r d i n g t h e 
b u l l e t and c a r t r i d g e c a s i n g . L i k e w i s e , w i t h o u t t h e 
b u l l e t and c a r t r i d g e c a s i n g , i t was e r r o r t o a d m i t 
any e v i d e n c e r e g a r d i n g t h e gun as t h e r e i s no l i n k 
o r r e l e v a n c e o f t h e gun i f i t c a n n o t be c o n n e c t e d t o 
t h e b u l l e t a n d / o r c a r t r i d g e c a s i n g . " 
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C r a f t ' s b r i e f , a t 26-27 ( f o o t n o t e s o m i t t e d ) . 

C r a f t ' s e n t i r e c h a i n - o f - c u s t o d y argument i s b a s e d on h i s 

a l l e g a t i o n t h a t t h e a d m i s s i o n o f W h e e l e r ' s d e p o s i t i o n 

t e s t i m o n y was i n e r r o r . We t h r o u g h l y a d d r e s s e d t h a t 

a l l e g a t i o n i n p a r t I and f o u n d t h a t t h e r e was no r e v e r s i b l e 

e r r o r i n t h e a d m i s s i o n o f W h e e l e r ' s t e s t i m o n y . T h e r e f o r e , 

W h e e l e r was n o t a m i s s i n g l i n k i n t h e c h a i n o f c u s t o d y and, 

t h u s , C r a f t ' s argument i s w i t h o u t m e r i t . 

I I I . 

N e x t , C r a f t a l l e g e s t h a t t h e t r i a l c o u r t c o m m i t t e d 

r e v e r s i b l e e r r o r by a l l o w i n g J u d i t h J o n e s , C r a f t ' s f o r m e r 

w i f e , t o t e s t i f y as t o c e r t a i n c o m m u n i c a t i o n s made by C r a f t t o 

J o n e s d u r i n g t h e i r m a r r i a g e . S p e c i f i c a l l y , C r a f t a l l e g e s t h a t 

t h e t r i a l c o u r t e r r e d i n h o l d i n g t h a t t h e h u s b a n d - w i f e 

p r i v i l e g e d i d n o t a p p l y t o t h o s e c o m m u n i c a t i o n s . 

R u l e 504, A l a . R. E v i d . , p r o v i d e s : 

"(a) D e f i n i t i o n o f ' c o n f i d e n t i a l ' c o m m u n i c a t i o n . 
A c o m m u n i c a t i o n i s ' c o n f i d e n t i a l ' i f i t i s made 
d u r i n g m a r r i a g e p r i v a t e l y by any p e r s o n t o t h a t 
p e r s o n ' s s p o u s e and i s n o t i n t e n d e d f o r d i s c l o s u r e 
t o any o t h e r p e r s o n . 

"(b) G e n e r a l r u l e o f p r i v i l e g e . I n any c i v i l o r 
c r i m i n a l p r o c e e d i n g , a p e r s o n has a p r i v i l e g e t o 
r e f u s e t o t e s t i f y , o r t o p r e v e n t any p e r s o n f r o m 
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t e s t i f y i n g , as t o any c o n f i d e n t i a l c o m m u n i c a t i o n 
made by one s p o u s e t o t h e o t h e r d u r i n g t h e m a r r i a g e . 

" ( c ) Who may c l a i m t h e p r i v i l e g e . The p r i v i l e g e 
may be c l a i m e d by e i t h e r s p o u s e , t h e l a w y e r f o r 
e i t h e r s p o u s e i n t h a t s p o u s e ' s b e h a l f , t h e g u a r d i a n 
o r c o n s e r v a t o r o f e i t h e r s p o u s e , o r t h e p e r s o n a l 
r e p r e s e n t a t i v e o f a d e c e a s e d s p o u s e . The a u t h o r i t y 
o f t h o s e named t o c l a i m t h e p r i v i l e g e i n t h e 
s p o u s e ' s b e h a l f i s p r esumed i n t h e a b s e n c e o f 
e v i d e n c e t o t h e c o n t r a r y . 

"(d) E x c e p t i o n s . T h e r e i s no p r i v i l e g e u n d e r t h i s r u l e : 

" (1) PARTIES TO A C I V I L ACTION. I n any c i v i l 
p r o c e e d i n g i n w h i c h t h e s p o u s e s a r e a d v e r s e p a r t i e s . 

" (2) FURTHERANCE OF CRIME. I n any c r i m i n a l 
p r o c e e d i n g i n w h i c h t h e s p o u s e s a r e a l l e g e d t o have 
a c t e d j o i n t l y i n t h e c o m m i s s i o n o f t h e c r i m e 
c h a r g e d . 

"(3) CRIMINAL ACTION. I n a c r i m i n a l a c t i o n o r 
p r o c e e d i n g i n w h i c h one s p o u s e i s c h a r g e d w i t h a 
c r i m e a g a i n s t t h e p e r s o n o r p r o p e r t y o f (A) t h e 
o t h e r s p o u s e , (B) a m i n o r c h i l d o f e i t h e r , (C) a 
p e r s o n r e s i d i n g i n t h e h o u s e h o l d o f e i t h e r , o r (D) 
a t h i r d p e r s o n i f t h e c r i m e i s c o m m i t t e d i n t h e 
c o u r s e o f c o m m i t t i n g a c r i m e a g a i n s t any o f t h e 
p e r s o n s p r e v i o u s l y named i n t h i s s e n t e n c e . " 

I n t h e p r e s e n t c a s e , J o n e s was a l l o w e d t o t e s t i f y t h a t , 

i n May 1993, w h i l e she was m a r r i e d t o C r a f t , he t o l d h e r t h a t 

he k i l l e d B o b b i e Edwards and t h a t he w a n t e d h e r t o go w i t h him 

t o t h e abandoned house where E d w a r d s ' s body was l o c a t e d . (R. 

931-33.) J o n e s t e s t i f i e d t h a t C r a f t t o l d h e r t h a t i f she d i d 

n o t go t o t h e abandoned house w i t h him, "he c o u l d do me l i k e 
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he d i d B o b b i e , " and he showed h e r a gun. (R. 931.) J o n e s 

f u r t h e r t e s t i f i e d t h a t , a f t e r a r r i v i n g a t t h e abandoned h o u s e , 

C r a f t showed h e r E d w a r d s ' s body i n one o f t h e c l o s e t s o f t h e 

house and t h a t she h e l p e d h im d r a g t h e body o u t o f t h e house 

and dump i t i n t o a n e a r b y w e l l . (R. 935-36, 940-41.) C r a f t 

t o l d J o n e s n o t t o s a y a n y t h i n g t o anyone c o n c e r n i n g what 

happened t o E d w a r d s . (R. 944.) 

I n e x p l a i n i n g t h e " f u r t h e r a n c e o f c r i m e " e x c e p t i o n t o t h e 

h u s b a n d - w i f e p r i v i l e g e , t h e A d v i s o r y C o m m i t t e e ' s N o t e s t o R u l e 

504 s t a t e : 

"Any i n t e r - s p o u s a l c o m m u n i c a t i o n f a l l s o u t s i d e 
t h e p r i v i l e g e i f i t i s made i n f u r t h e r a n c e o f a 
c r i m e i n w h i c h b o t h s p o u s e s a r e engaged. As u n d e r 
t h e a t t o r n e y - c l i e n t p r i v i l e g e , c o m m u n i c a t i o n s i n 
f u r t h e r a n c e o f c r i m i n a l a c t i v i t y a r e n o t immune f r o m 
d i s c l o s u r e . Compare A l a . R. E v i d . 5 0 2 ( d ) ( 1 ) . 

" T h i s r u l e i s c o n s i s t e n t w i t h p r e e x i s t i n g c a s e 
la w a d o p t i n g an e x c e p t i o n t o t h e h u s b a n d - w i f e 
p r i v i l e g e f o r c o m m u n i c a t i o n s between s p o u s e s 
r e l a t i n g t o c r i m e s i n w h i c h t h e y a r e j o i n t l y 
p a r t i c i p a t i n g when t h e c o m m u n i c a t i o n s o c c u r . S t a t e  
v. B r o w d e r , 486 So. 2d 504 ( A l a . C r i m . App. 1 9 8 6 ) . 
T h i s e x c e p t i o n a p p l i e s o n l y t o c o m m u n i c a t i o n s t h a t 
a r e i n f u r t h e r a n c e o f , o r p e r t a i n t o , t h e c r i m e 
c h a r g e d . The c o m m u n i c a t i o n s a r e n o n p r i v i l e g e d , even 
i f t h e t e s t i f y i n g s p o u s e ' s o n l y i n v o l v e m e n t i n t h e 
c r i m e c h a r g e d i s as an a c c e s s o r y a f t e r t h e f a c t . See 
U n i t e d S t a t e s v. Mendoza, 574 F.2d 1373 ( 5 t h C i r . ) , 
c e r t . d e n i e d , 439 U.S. 988 ( 1 9 7 8 ) . " 
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The s i t u a t i o n i n S t a t e v. B r o w d e r , 486 So. 2d 504 ( A l a . 

C r i m . App. 1 9 8 6 ) , c i t e d i n t h e A d v i s o r y C o m m i t t e e ' s N o t e s , was 

v e r y s i m i l a r t o t h e s i t u a t i o n i n t h e p r e s e n t c a s e . I n 

B r o w d e r , t h e h u s b a n d o f t h e d e f e n d a n t t e s t i f i e d t h a t b e f o r e 

t h e v i c t i m was k i l l e d , t h e d e f e n d a n t t o l d h i m t h a t she was 

g o i n g t o k i l l t h e v i c t i m . The h u s b a n d t o l d h e r " n o t t o do i t " 

and t o " f o r g e t a b o u t i t . " Two days l a t e r , t h e h u s b a n d was i n 

t h e h o s p i t a l when t h e d e f e n d a n t e n t e r e d h i s p r i v a t e room and 

t o l d h i m t h a t she had k i l l e d t h e v i c t i m . L a t e r t h a t same day, 

w h i l e t r a v e l i n g f r o m t h e h o s p i t a l t o t h e i r r e s i d e n c e , t h e 

d e f e n d a n t i n s t r u c t e d t h e h u s b a n d t o t u r n down a s m a l l s i d e 

r o a d , where t h e d e f e n d a n t r e t r i e v e d h e r j a c k e t and p i s t o l f r o m 

some b u s h e s . The h u s b a n d h e l p e d t h e d e f e n d a n t b u r n t h e j a c k e t 

and d i s p o s e o f t h e p i s t o l . B r o w d e r , 486 So. 2d a t 505. T h i s 

C o u r t was a s k e d t o d e c i d e w h e t h e r t h e m a r i t a l - c o m m u n i c a t i o n s 

p r i v i l e g e a p p l i e d t o c o m m u n i c a t i o n s made a f t e r t h e h u s b a n d 

a c t i v e l y p a r t i c i p a t e d i n t h e d e s t r u c t i o n and c o n c e a l m e n t o f 

p h y s i c a l e v i d e n c e o f t h e c r i m e . We h e l d : 

"The c o n f i d e n t i a l c o m m u n i c a t i o n s p r i v i l e g e i s 
b a s e d on t h e p r e m i s e o f p r e s e r v a t i o n o f t h e f a m i l y . 
'The p r i v i l e g e f o r c o n f i d e n t i a l m a r i t a l 
c o m m u n i c a t i o n s i s t h o u g h t t o do t h i s by e n c o u r a g i n g 
t h e s p o u s e s t o be f r a n k and open w i t h e a c h o t h e r by 
p r o t e c t i n g m a r i t a l p r i v a c y . ' U n i t e d S t a t e s v. Van 
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D r u n e n , 501 F.2d 1393, 1396 ( 7 t h C i r . ) , c e r t . 
d e n i e d , 419 U.S. 1091, 95 S. C t . 684, 42 L. Ed. 2d 
684 (1974) ( c i t i n g U n i t e d S t a t e s v. Kahn, 471 F.2d 
191, 194 ( 7 t h C i r . 1972 ), c e r t . d e n i e d , 411 U.S. 
986, 93 S. C t . 2271, 36 L. Ed. 2d 964 ( 1 9 7 3 ) , r e v ' d 
on o t h e r g r o u n d s , 415 U.S. 143, 94 S. C t . 977, 39 L. 
Ed. 2d 225 ( 1 9 7 4 ) . The S e v e n t h C i r c u i t i n Kahn and 
Van Drunen has a d o p t e d an e x c e p t i o n t o t h e 
c o n f i d e n t i a l c o m m u n i c a t i o n s p r i v i l e g e by c o n c l u d i n g 
t h a t 'the p u b l i c i n t e r e s t i n p r e s e r v i n g t h e f a m i l y 
was n o t enough t o j u s t i f y p r o t e c t i n g c o n v e r s a t i o n s 
i n f u r t h e r a n c e o f c r i m e s j o i n e d by b o t h s p o u s e s 

Van Drunen, 501 F.2d a t 1396. 

" I n U n i t e d S t a t e s v. Mendoza, 574 F.2d 1373 ( 5 t h 
C i r . ) , c e r t . d e n i e d , 439 U.S. 988, 99 S. C t . 584, 58 
L. Ed. 2d 661 ( 1 9 7 8 ) , t h e F i f t h C i r c u i t e x a m i n e d t h e 
p o l i c i e s u n d e r l y i n g t h e c o n f i d e n t i a l c o m m u n i c a t i o n s 
p r i v i l e g e i n c o n j u n c t i o n w i t h t h e e x c e p t i o n t o t h e 
r u l e e s t a b l i s h e d i n t h e S e v e n t h C i r c u i t ( w h i c h t h e 
5 t h C i r c u i t v i e w e d as b e i n g a d o p t e d by t h e S e c o n d 
C i r c u i t i n U n i t e d S t a t e s v. C o t r o n i , 527 F.2d 708 
(2d C i r . 1 9 7 5 ) , c e r t . d e n i e d , 426 U.S. 906, 96 S. 
C t . 222 6, 48 L. Ed. 2d 830 ( 1 9 7 6 ) ) . The Mendoza 
c o u r t s t a t e d : 

" ' A c c o r d i n g l y , we have w e i g h e d t h e need f o r 
t r u t h a g a i n s t t h e i m p o r t a n c e o f t h e p o l i c y 
s o u g h t t o be f u r t h e r e d by t h e p r i v i l e g e , 
and c o n s i d e r e d t h e l i k e l i h o o d t h a t 
r e c o g n i z i n g t h e p r i v i l e g e i n t h e f a c t u a l 
s e t t i n g o f t h i s c a s e w i l l i n f a c t f u r t h e r 
t h a t p o l i c y , and, i f s o , how much The 
r e s u l t i s t h a t t h i s C o u r t i s now c o n v i n c e d 
t h a t t h e r u l e o f t h e S e c o n d and S e v e n t h 
C i r c u i t s s t r i k e s t h e p r o p e r b a l a n c e b e tween 
d o m e s t i c t r a n q u i l i t y and t h e p u b l i c 
i n t e r e s t t h e r e i n , on t h e one hand, and t h e 
r e v e l a t i o n o f t r u t h and a t t a i n m e n t o f 
j u s t i c e , w h i c h a l s o a r e i n t h e p u b l i c 
i n t e r e s t , on t h e o t h e r . T h e r e f o r e , we h o l d 
t h a t c o n v e r s a t i o n s b e tween h u s b a n d and w i f e 
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a b o u t c r i m e s i n w h i c h t h e y a r e j o i n t l y 
p a r t i c i p a t i n g when t h e c o n v e r s a t i o n s o c c u r 
a r e n o t m a r i t a l c o m m u n i c a t i o n s f o r t h e 
p u r p o s e o f t h e m a r i t a l p r i v i l e g e , and t h u s 
do n o t f a l l w i t h i n t h e p r i v i l e g e ' s 
p r o t e c t i o n o f c o n f i d e n t i a l m a r i t a l 
c o m m u n i c a t i o n s . ' 

" O t h e r f e d e r a l and s t a t e c o u r t s have c o n s i s t e n t l y 
h e l d t h a t s p o u s a l c o m m u n i c a t i o n s p e r t a i n i n g t o 
c r i m i n a l a c t i v i t i e s , i n w h i c h b o t h s p o u s e s 
p a r t i c i p a t e a c t i v e l y , o r i n w h i c h t h e y p a r t i c i p a t e 
i n t h e f r u i t s o f t h e c r i m e o r i n t h e c o v e r i n g up o f 
t h e c r i m e , a r e n o t p r o t e c t e d by t h e c o n f i d e n t i a l 
c o m m u n i c a t i o n s p r i v i l e g e . U n i t e d S t a t e s v. K a p n i s o n , 
743 F.2d 1450 ( 1 0 t h C i r . 1 9 8 4 ) , c e r t . d e n i e d , 471 
U.S. 1015, 105 S. C t . 2017, 85 L. Ed. 2d. 299 
( 1 9 8 5 ) ; U n i t e d S t a t e s v. N e a l , 743 F.2d 1441 ( 1 0 t h 
C i r . 1 9 8 4 ) , c e r t . d e n i e d , 470 U.S. 1086, 105 S. C t . 
1848, 85 L. Ed. 2d 146 ( 1 9 8 5 ) ; U n i t e d S t a t e s v.  
A r c h e r , 733 F.2d 354 ( 5 t h C i r . ) , c e r t . d e n i e d , 469 
U.S. 861 105 S. C t . 196, 83 L. Ed. 2d. 128 ( 1 9 8 4 ) ; 
U n i t e d S t a t e s v. Broome, 732 F.2d 363 ( 4 t h C i r . ) , 
c e r t . d e n i e d , 4 69 U.S. 855, 105 S. C t . 181, 83 L. 
Ed. 2d 116 ( 1 9 8 4 ) ; U n i t e d S t a t e s v. Ammar, 714 F.2d 
238 (3d C i r . ) , c e r t . d e n i e d , 464 U.S. 936, 104 S. 
C t . 344, 78 L. Ed. 2d 311 ( 1 9 8 3 ) ; U n i t e d S t a t e s v.  
E n t r e k i n , 624 F.2d 597 ( 5 t h C i r . 1 980 ), c e r t . 
d e n i e d , 451 U.S. 971, 101 S. C t . 2049, 68 L. Ed. 2d 
3 5 0 (19 8 1 ) ; U n i t e d S t a t e s v. P r i c e , 577 F.2d 1356 
( 9 t h C i r . 1 9 7 8 ) , c e r t . d e n i e d , 439 U.S. 1068, 99 S. 
C t . 835, 59 L. Ed. 2d 33 ( 1 9 7 9 ) ; G i l l 

^ "I A r-i r.-i O / I O / T 7 - _ _ - i r i / ^ / l \ - r - i j _ _ j _ 
v. 
v. Commonwealth, 374 S.W.2d 848 (Ky. 1 9 6 4 ) ; S t a t e  

S m i t h , 384 A.2d 687 (Me. 1 9 7 8 ) ; G u t r i d g e v. S t a t e , 
236 Md. 514, 204 A.2d 557 ( 1 9 6 4 ) . These c a s e s s t a n d 
f o r t h e p r o p o s i t i o n t h a t ' m a r i t a l c o m m u n i c a t i o n s 
h a v i n g t o do w i t h t h e c o m m i s s i o n o f a c r i m e and n o t 
w i t h t h e p r i v a c y o f t h e m a r r i a g e i t s e l f do n o t f a l l 
w i t h i n t h e p r i v i l e g e ' s p r o t e c t i o n . ' Mendoza, 574 
F.2d a t 1380. 
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"A t h o r o u g h s t u d y o f t h e m a r i t a l p r i v i l e g e , i t s 
h i s t o r y , p r e s e n t s t a t u s , and p r e d i c t e d f u t u r e i s 
c o n t a i n e d i n G l e n n , D e c o n s t r u c t i o n o f t h e M a r i t a l  
P r i v i l e g e , 12 P e p p e r d i n e L. Rev. 723 ( 1 9 8 5 ) . I n t h i s 
a r t i c l e , d i s c u s s i n g c r i m i n a l c o m m u n i c a t i o n s , t h e 
a u t h o r n o t e s , 'Such c o m m u n i c a t i o n s a r e c o n c e r n e d 
w i t h t h e c o m m i s s i o n o f a c r i m e , n o t w i t h t h e p r i v a c y 
o f a m a r r i a g e ; t h e i n f o r m a t i o n s o u g h t has n o t h i n g t o 
do w i t h i n t i m a t e m a r i t a l r e l a t i o n s and t h e p r i v a c y 
i n t e r e s t s o f h u s b a n d and w i f e a r e n o t a t s t a k e . ' I d . 
a t 753. ' T h i s p r i v i l e g e i s a k i n t o t h e 
a t t o r n e y - c l i e n t p r i v i l e g e , a l s o d e s i g n e d t o p r o t e c t 
t h e c o n f i d e n c e s o f t h e c o m m u n i c a t o r , w h i c h has been 
h e l d n o t t o e x t e n d t o c o m m u n i c a t i o n s i n f u r t h e r a n c e 
o f c r i m i n a l a c t i v i t y . ' Ammar, 714 F.2d a t 258. 

"[The d e f e n d a n t ] a r g u e s t h a t t h e ' c r i m e - f r a u d ' 
e x c e p t i o n i s f o r e c l o s e d by t h e Alabama Supreme 
C o u r t ' s d e c i s i o n i n A r n o l d v. S t a t e , 353 So. 2d 524 
( A l a . 1 9 7 7 ) . We v i e w A r n o l d as h a v i n g no e f f e c t on 
o u r d e c i s i o n i n t h i s c a u s e . I n A r n o l d t h e C o u r t 
a p p l i e d t h e c o n f i d e n t i a l c o m m u n i c a t i o n s p r i v i l e g e t o 
t h e f a c t s o f t h a t c a s e and d e t e r m i n e d t h a t t h e 
p r i v i l e g e d i d n o t b a r ' t e s t i m o n y by one s p o u s e 
c o n c e r n i n g an o v e r h e a r d c o n v e r s a t i o n b e tween t h e 
o t h e r [ s p o u s e ] and a t h i r d p a r t y . ' I d . a t 527. The 
C o u r t a l s o h e l d t h a t 'an a c t p e r f o r m e d w i t h t h e 
c o n f i d e n c e o f t h e m a r r i a g e i n m ind, and as s u c h 
s h o u l d be e x c l u d e d . ' I d . I n A r n o l d t h e r e was 
a b s o l u t e l y no e v i d e n c e t h a t t h e t e s t i f y i n g s p o u s e 
p a r t i c i p a t e d i n t h e c r i m i n a l a c t i v i t y i n any f o r m . 
The t e s t i f y i n g s p o u s e was n o t an a c c o m p l i c e o r j o i n t 
p a r t i c i p a n t , n o r d i d she p a r t i c i p a t e i n t h e ' f r u i t s ' 
o f t h e c r i m e o r a i d i n t h e ' c o v e r - u p ' o f e v i d e n c e by 
any means. B a s e d on t h e f a c t s o f A r n o l d , t h e 
' c r i m e - f r a u d ' e x c e p t i o n w o u l d have no a p p l i c a b i l i t y . 

" I n t h e c a s e sub j u d i c e t h e [ d e f e n d a n t ] 
c o r r e c t l y p o i n t s o u t t h a t b a s e d on t h e t e s t i m o n y i n 
t h e r e c o r d , [ t h e husband] was n o t a j o i n t 
p a r t i c i p a n t o r an a c c o m p l i c e i n t h e k i l l i n g o f [ t h e 
v i c t i m ] . I t i s c l e a r , h owever, t h a t [ t h e husband] 
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c o u l d have been c h a r g e d w i t h h i n d e r i n g p r o s e c u t i o n 
i n t h e f i r s t d e g r e e , § 13A-10-43, Code o f Alabama 
1975, by h i s a c t s o f a i d i n g t h e d e f e n d a n t i n t h e 
d e s t r u c t i o n and c o n c e a l m e n t o f p h y s i c a l e v i d e n c e . 
See § 1 3 A - 1 0 - 4 2 ( 5 ) . The c o n d u c t p r o s c r i b e d by t h e 
h i n d e r i n g - p r o s e c u t i o n - s t a t u t e 'would o r d i n a r i l y make 
one an " a c c e s s o r y a f t e r t h e f a c t . " ' Commentary, § 
13A-10-42 t h r o u g h § 13A-10-44. 

" I n U n i t e d S t a t e s v. N e a l , 743 F.2d 1441, 1446 
( 1 0 t h C i r . 1 9 8 4 ) , c e r t . d e n i e d , 470 U.S. 1086, 105 
S. C t . 1848, 85 L. Ed. 2d 146 ( 1 9 8 5 ) , t h e c o u r t 
s t a t e d : 

" ' I f ... t h e s p o u s e who d i d n o t c o n s p i r e t o 
o r p a r t i c i p a t e i n t h e c o m m i s s i o n o f t h e 
c r i m e n e v e r t h e l e s s t h e r e a f t e r , w i t h 
k n o w l edge o f t h e f a c t t h a t t h e o t h e r s p o u s e 
d i d commit t h e c r i m e , a c t i v e l y , by o v e r t 
a c t s , p a r t i c i p a t e s i n t h e " f r u i t s " o f t h e 
c r i m e o r " c o v e r s up" e v i d e n c e t h e r e o f by 
any means, t h e n t h e m a r i t a l c o m m u n i c a t i o n s 
p r i v i l e g e does n o t a p p l y t o p r o t e c t t h e 
s p o u s e who c o m m i t t e d t h e c r i m e f r o m 
v o l u n t a r y i n c r i m i n a t i n g t e s t i m o n y o f h i s 
s p o u s e who a c t i v e l y p a r t i c i p a t e d as an 
a c c e s s o r y - a f t e r - t h e - f a c t . ' 

"We a g r e e w i t h t h e d e c i s i o n r e a c h e d i n N e a l and 
a d o p t t h i s l a n g u a g e f o r g u i d a n c e i n t h i s and f u t u r e 
c a s e s . The t e s t i m o n y o f [ t h e husband] c l e a r l y 
r e v e a l s t h a t he h e l p e d t h e d e f e n d a n t d e s t r o y t h e 
j a c k e t and d i s p o s e o f t h e p i s t o l . T h e r e f o r e , t h e 
c o n f i d e n t i a l c o m m u n i c a t i o n s p r i v i l e g e c a n n o t be 
i n v o k e d t o p r o t e c t [ t h e d e f e n d a n t ] , who a l l e g e d l y 
c o m m i t t e d t h e c r i m e , f r o m t h e v o l u n t a r y 
i n c r i m i n a t i n g t e s t i m o n y o f [ t h e h u s b a n d ] . Once [ t h e 
husband] became a p a r t i c i p a n t i n t h e c r i m e , a l b e i t 
a f t e r t h e f a c t , a l l c o m m u n i c a t i o n s between h u s b a n d 
and w i f e p e r t a i n i n g t o t h e c r i m e were a d m i s s i b l e and 
n o t s u b j e c t t o t h e c o n f i d e n t i a l c o m m u n i c a t i o n s 
p r i v i l e g e . I n o u r v i e w [ t h e husband] became a 
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p a r t i c i p a n t i n t h e c r i m e c o n c u r r e n t w i t h [ t h e 
d e f e n d a n t ' s ] s t a t e m e n t t h a t she had k i l l e d [ t h e 
v i c t i m ] , and h e r a c t o f t h r o w i n g t h e money on h i s 
c h e s t . [The h u s b a n d ' s ] p a r t i c i p a t i o n i s e v i d e n c e d by 
h i s a d m i t t e d o v e r t a c t s o f a i d i n g [ t h e d e f e n d a n t ] i n 
d i s p o s i n g o f p h y s i c a l e v i d e n c e o f t h e c r i m e . The 
s t a t e m e n t made by [ t h e d e f e n d a n t ] a t t h e h o s p i t a l 
two days p r i o r t o t h e k i l l i n g was a c o n f i d e n t i a l 
c o m m u n i c a t i o n p r o t e c t e d by t h e p r i v i l e g e . T h e r e i s 
n o t h i n g i n t h e r e c o r d b e f o r e us t o s u g g e s t t h a t [ t h e 
husband] e n c o u r a g e d , a c q u i e s c e d i n , o r a i d e d [ t h e 
d e f e n d a n t ' s ] a c t s i n any way, u n t i l a f t e r t h e 
a l l e g e d murder o c c u r r e d . T h e r e f o r e , o n l y t h o s e 
c o m m u n i c a t i o n s w h i c h o c c u r r e d a f t e r [ t h e husband] 
became a p a r t i c i p a n t i n t h e c r i m e a r e a d m i s s i b l e . 

"We a r e o f t h e o p i n i o n t h a t t h e s o - c a l l e d 
' c r i m e - f r a u d ' e x c e p t i o n t o t h e c o n f i d e n t i a l 
c o m m u n i c a t i o n s p r i v i l e g e i s b a s e d on sound l o g i c and 
r e a s o n . The p r i v a c y i n t e r e s t s w h i c h t h e p r i v i l e g e 
s e e k s t o p r o t e c t w i l l n o t be h i n d e r e d ; and t h e 
e x c e p t i o n w i l l f u r t h e r t h e p u b l i c ' s i n t e r e s t i n 
a s c e r t a i n i n g t h e t r u t h i n o r d e r t h a t j u s t i c e may be 
p r o p e r l y s e r v e d . 

" I n t h i s i n s t a n c e t h e t r i a l c o u r t was c o r r e c t i n 
e x c l u d i n g t h e s t a t e m e n t made two days p r i o r t o t h e 
a l l e g e d m u r d e r , as t h a t s h o u l d p r o p e r l y be 
c a t e g o r i z e d as a p r i v i l e g e d c o m m u n i c a t i o n between 
h u s b a n d and w i f e . I t was a s t a t e m e n t made w i t h t h e 
c o n f i d e n c e o f t h e m a r r i a g e i n mind and t h u s p r o p e r l y 
e x c l u d e d . 

"The t r i a l c o u r t ' s s u p p r e s s i o n o f t h e r e m a i n i n g 
t e s t i m o n y was e r r o r . T h i s c a u s e i s t h e r e f o r e 
r e v e r s e d and remanded f o r f u r t h e r p r o c e e d i n g s n o t 
i n c o n s i s t e n t w i t h t h i s o p i n i o n . " 

B r o w d e r , 486 So. 2d a t 506-08. 
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As t h e A d v i s o r y C o m m i t t e e ' s N o t e s s t a t e , t h e f u r t h e r a n c e -

o f - c r i m e e x c e p t i o n t o t h e h u s b a n d - w i f e p r i v i l e g e i n R u l e 504 

i s c o n s i s t e n t w i t h B r o w d e r . I n t h e p r e s e n t c a s e , J o n e s ' s 

t e s t i m o n y c l e a r l y r e v e a l s t h a t she h e l p e d C r a f t move t h e 

v i c t i m ' s body f r o m t h e house and c o n c e a l i t i n a w e l l . L i k e 

t h e c o m m u n i c a t i o n s t h e h u s b a n d was a l l o w e d t o t e s t i f y t o i n 

B r o w d e r , t h e c o m m u n i c a t i o n s J o n e s t e s t i f i e d t o p e r t a i n e d t o 

c r i m i n a l a c t i v i t i e s , i n w h i c h b o t h she and C r a f t were 

p a r t i c i p a t i n g i n c o v e r i n g up t h e c r i m e . Those m a r i t a l 

c o m m u n i c a t i o n s had t o do w i t h t h e c o m m i s s i o n o f t h e c r i m e and 

n o t w i t h t h e p r i v a c y o f t h e m a r r i a g e i t s e l f and, t h u s , f a l l 

w i t h i n t h e f u r t h e r a n c e - o f - c r i m e e x c e p t i o n t o t h e p r o t e c t i o n o f 

t h e p r i v i l e g e . The i n f o r m a t i o n s o u g h t had n o t h i n g t o do w i t h 

i n t i m a t e m a r i t a l r e l a t i o n s , and t h e p r i v a c y i n t e r e s t s o f t h e 

h u s b a n d and w i f e were n o t a t s t a k e . T h e r e f o r e , t h e h u s b a n d -

w i f e p r i v i l e g e c a n n o t be i n v o k e d t o p r o t e c t C r a f t f r o m t h e 

v o l u n t a r y i n c r i m i n a t i n g t e s t i m o n y o f J o n e s ; t h u s , t h e t r i a l 

c o u r t d i d n o t e r r i n a l l o w i n g J o n e s t o t e s t i f y as t o t h e 

c o m m u n i c a t i o n s b e t w e e n h e r and C r a f t t h a t r e l a t e d t o c o v e r i n g 

up t h e c r i m e i n w h i c h t h e y were j o i n t l y p a r t i c i p a t i n g when t h e 

c o m m u n i c a t i o n s o c c u r r e d . 
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IV. 

N e x t , C r a f t a l l e g e s t h a t t h e t r i a l c o u r t e r r e d i n 

a d m i t t i n g a r e c o r d o f a gun t r a n s a c t i o n i n t o e v i d e n c e o v e r h i s 

h e a r s a y and r i g h t - o f - c o n f r o n t a t i o n o b j e c t i o n s . S p e c i f i c a l l y , 

C r a f t a l l e g e s t h a t t h e t r i a l c o u r t e r r e d when i t a d m i t t e d an 

B u r e a u o f A l c o h o l , T o b a c c o , F i r e a r m s and E x p l o s i v e s ("ATF") 

"Form 4473," w h i c h p u r p o r t e d t o be a r e c o r d o f C r a f t ' s 

p u r c h a s e o f a .380 c a l i b e r p i s t o l f r o m K n o t t s Pawn Shop i n 

F e b r u a r y 1991. The f o r m was a d m i t t e d u n d e r t h e b u s i n e s s 

r e c o r d s e x c e p t i o n o f R u l e 8 0 3 ( 6 ) , A l a . R. E v i d . , and § 12-21¬

43, A l a . Code 1975. 

U d o r a Hugee, t h e c u s t o d i a n o f r e c o r d s f o r t h e ATF 

N a t i o n a l T r a c i n g C e n t e r , t e s t i f i e d t h a t when a f i r e a r m d e a l e r 

s e l l s a f i r e a r m , f e d e r a l l a w r e q u i r e s t h e d e a l e r t o f i l l o u t 

a Form 4473, w h i c h r e c o r d s t h e name and a d d r e s s o f t h e 

p u r c h a s e r and a d e s c r i p t i o n o f t h e f i r e a r m . (R. 1190-92.) 

A c c o r d i n g t o Hugee, f e d e r a l l a w a l s o r e q u i r e s a f i r e a r m d e a l e r 

t o f o r w a r d i t s r e c o r d s t o t h e ATF i f t h e d e a l e r goes o u t o f 

b u s i n e s s . (R. 1191.) Hugee t e s t i f i e d t h a t t h e ATF keeps t h o s e 

r e c o r d s as p a r t o f i t s r e g u l a r c o u r s e o f b u s i n e s s . (R. 1192.) 

Hugee t e s t i f i e d t h a t K n o t t s Pawn Shop f o r w a r d e d i t s r e c o r d s t o 
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t h e l o c a l ATF o f f i c e i n H u n t s v i l l e i n 2003, and t h a t o f f i c e 

f o r w a r d e d t h e r e c o r d s t o t h e N a t i o n a l T r a c i n g C e n t e r . (R. 

1191, 1195.) Hugee f u r t h e r t e s t i f i e d t h a t t h e r e c o r d s came 

i n t o t h e p o s s e s s i o n o f t h e ATF b e c a u s e K n o t t s Pawn Shop went 

ou t o f b u s i n e s s . (R. 1191.) Hugee i d e n t i f i e d a p a r t i c u l a r ATF 

Form 4473 p r e p a r e d by K n o t t s Pawn Shop t h a t showed t h a t i t had 

s o l d a .380 c a l i b e r p i s t o l , s e r i a l no. BH16961, t o C r a f t . (R. 

1194.) Hugee t e s t i f i e d t h a t t h a t r e c o r d was now k e p t i n t h e 

r e g u l a r c o u r s e o f b u s i n e s s o f ATF. (R. 1192.) Hugee a l s o 

t e s t i f i e d t h a t t h e r e c o r d was made i n t h e r e g u l a r c o u r s e o f 

b u s i n e s s a t K n o t t s Pawn Shop b e c a u s e t h e pawnshop was r e q u i r e d 

by f e d e r a l l a w t o make t h e r e c o r d . (R. 1197.) 

I n o r d e r f o r a document t o be p r o p e r l y a d m i t t e d u n d e r t h e 

b u s i n e s s - r e c o r d s e x c e p t i o n , t h e document must be a u t h e n t i c a t e d 

and a p r o p e r f o u n d a t i o n must be l a i d . C r a f t a l l e g e s t h a t i n 

t h e p r e s e n t c a s e , t h e S t a t e n e i t h e r p r o p e r l y a u t h e n t i c a t e d n o r 

l a i d a p r o p e r f o u n d a t i o n f o r t h e ATF Form 4473. 

" I n a d d i t i o n t o a u t h e n t i c a t i n g a document by 
c e r t i f i c a t i o n , a b u s i n e s s r e c o r d may be 
a u t h e n t i c a t e d by t h e f o l l o w i n g : 

" ' " T e s t i m o n y by any w i t n e s s , 
f r e q u e n t l y t h e c u s t o d i a n o f t h e 
r e c o r d , t h a t t h e document now 
e x h i b i t e d t o h i m i s a r e c o r d o f 
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t h e b u s i n e s s ; t h a t he knows t h e 
method ( i . e . , t h e s t a n d a r d 
o p e r a t i n g p r o c e d u r e ) u s e d i n t h e 
b u s i n e s s o f m a k i n g r e c o r d s o f t h e 
k i n d now e x h i b i t e d t o him; and 
t h a t i t was t h e r e g u l a r p r a c t i c e 
o f t h e b u s i n e s s t o make r e c o r d s 
o f s u c h k i n d and t o make them a t 
t h e t i m e o f t h e e v e n t r e c o r d e d o r 
w i t h i n s u c h s p e c i f i e d p e r i o d 
t h e r e a f t e r as c o u l d be f o u n d by 
t h e t r i e r o f f a c t t o be 
r e a s o n a b l e , i s a s u f f i c i e n t 
a u t h e n t i c a t i o n o f t h e r e c o r d t o 
r e q u i r e i t s a d m i t t a n c e i n 
e v i d e n c e . " 

" ' [ C . Gamble,] M c E l r o y ' s [Alabama 
E v i d e n c e , ] § 254.01(3) [ ( 3 d ed. 1 9 7 7 ) ] . 

"'"The [ b u s i n e s s r e c o r d s ] 
r u l e does n o t r e q u i r e t h a t t h e 
p e r s o n who made t h e e n t r y be t h e 
w i t n e s s who l a y s t h e f o u n d a t i o n 
f o r t h e i n t r o d u c t i o n o f t h e 
r e c o r d i n t o e v i d e n c e Any 
w i t n e s s who knows t h e method u s e d 
i n t h e b u s i n e s s o f m a k i n g r e c o r d s 
o f t h e k i n d i n q u e s t i o n and knows 
t h a t i t was t h e r e g u l a r p r a c t i c e 
o f t h e b u s i n e s s t o make s u c h 
r e c o r d s a t t h e t i m e o f t h e e v e n t 
i n q u e s t i o n o r w i t h i n a s p e c i f i e d 
r e a s o n a b l e t i m e t h e r e a f t e r i s 
c o m p e t e n t t o l a y t h e f o u n d a t i o n 
by t e s t i f y i n g t h a t t h e e x h i b i t i s 
s u c h a r e c o r d . " 

" ' I k n e r v. M i l l e r , 477 So. 2d 387, 390 
( A l a . 1 9 8 5 ) . 
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" P a r k e r v. S t a t e , 587 So. 2d 1072, 1091-92 ( A l a . C r . 
App. 1 9 9 1 ) , a f f ' d . 610 So. 2d 1181 ( A l a . 1992) 
( c i t a t i o n s o m i t t e d ) . 

"Once a b u s i n e s s r e c o r d has been a u t h e n t i c a t e d , 
i t c a n n o t be a d m i t t e d i n t o e v i d e n c e u n d e r t h e 
b u s i n e s s r e c o r d s e x c e p t i o n t o t h e h e a r s a y r u l e u n t i l 
a p r o p e r f o u n d a t i o n has been l a i d . 

" ' " [ A ] p r o p e r l y a u t h e n t i c a t e d b u s i n e s s 
r e c o r d i s a d m i s s i b l e i n e v i d e n c e when a 
f o u n d a t i o n , as o u t l i n e d i n t h e Code, i s 
l a i d by t h e p r o p o n e n t o f t h e e v i d e n c e . 
S e c t i o n 12-21-43 r e q u i r e s t h a t i t be shown 
(1) t h a t t h e r e c o r d o r w r i t i n g was made as 
a memorandum o r r e c o r d o f an a c t , 
t r a n s a c t i o n , o c c u r r e n c e , o r e v e n t ; (2) t h a t 
t h e r e c o r d was made i n t h e r e g u l a r c o u r s e 
o f b u s i n e s s ; and (3) t h a t i t was t h e 
r e g u l a r c o u r s e o f b u s i n e s s t o make s u c h a 
memorandum o r r e c o r d a t t h e t i m e o f s u c h 
a c t , t r a n s a c t i o n , o c c u r r e n c e , o r e v e n t , o r 
w i t h i n a r e a s o n a b l e t i m e t h e r e a f t e r . See 
a l s o C. Gamble, M c E l r o y ' s Alabama E v i d e n c e , 
§ 254.01(3) (3d ed. 1 9 7 7 ) . " ' 

"McDonald v. S t a t e , 58 6 So. 2d 259, 262 ( A l a . C r . 
App. 1991) ( q u o t i n g Ex p a r t e F r i t h , 526 So. 2d 880 
( A l a . 1 9 8 7 ) ) . " 

M e s t e r v. S t a t e , 755 So. 2d 66, 72-73 n.3 ( A l a . C r i m . App. 

1 9 9 9 ) . 

The p r e s e n t s i t u a t i o n i s v e r y s i m i l a r t o t h e s i t u a t i o n i n 

U n i t e d S t a t e s v. V e y t i a - B r a v o , 603 F.2d 1187 ( 5 t h C i r . 1 9 7 9 ) . 

I n V e y t i a - B r a v o , i n p r o v i n g t h e o f f e n s e s f o r w h i c h t h e 

d e f e n d a n t was c o n v i c t e d , t h e government r e l i e d , i n p a r t , upon 
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r e c o r d s o f f i r e a r m s and a m m u n i t i o n s s a l e s p r e p a r e d by t h e 

G l o b e S t o r e ( " G l o b e " ) . G l o b e had gone o u t o f b u s i n e s s by t h e 

t i m e o f t r i a l , and no p e r s o n who had been a s s o c i a t e d w i t h t h e 

s t o r e t e s t i f i e d a t t h e t r i a l . I n s t e a d , t h e g o vernment 

e s t a b l i s h e d t h e o c c u r r e n c e o f c e r t a i n f i r e a r m s and a m m u n i t i o n 

p u r c h a s e s by means o f s a l e s r e c o r d s G l o b e was r e q u i r e d t o 

m a i n t a i n by r e g u l a t i o n s p r o m u l g a t e d by t h e ATF. ATF 

r e g u l a t i o n s r e q u i r e d a f i r e a r m s d e a l e r t o f o r w a r d t h o s e 

r e c o r d s t o t h e ATF f o r p ermanent s t o r a g e i f t h e d e a l e r c e a s e d 

t o do b u s i n e s s . B e f o r e t h e i n t r o d u c t i o n o f t h e r e c o r d s , an 

ATF a g e n t t e s t i f i e d t h a t t h e ATF was t h e c u r r e n t c u s t o d i a n o f 

G l o b e ' s r e c o r d s , t h a t t h e r e c o r d s b e i n g i n t r o d u c e d were t h o s e 

made by G l o b e , and t h a t G l o b e had p r e p a r e d t h e r e c o r d s 

p u r s u a n t t o ATF r e g u l a t i o n s . The d e f e n d a n t o b j e c t e d t o t h e 

a d m i s s i o n o f t h e r e c o r d s on t h e g r o u n d t h e y c o n s t i t u t e d 

h e a r s a y e v i d e n c e and t h a t t h e y c o u l d n o t be a d m i t t e d u n d e r t h e 

b u s i n e s s - r e c o r d s e x c e p t i o n t o t h e h e a r s a y r u l e . V e y t i a - B r a v o , 

603 F.2d a t 1188. B a s e d on t h o s e f a c t s , t h e U n i t e d S t a t e s 

C o u r t o f A p p e a l s f o r t h e F i f t h C i r c u i t h e l d : 
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"The p r i m a r y e m p h a s i s o f R u l e 8 0 3 ( 6 ) [ 2 ] i s on 
t h e r e l i a b i l i t y o r t r u s t w o r t h i n e s s o f t h e r e c o r d s 
s o u g h t t o be i n t r o d u c e d , and t h e t r i a l j u d g e 
e x e r c i s e s b r o a d d i s c r e t i o n i n d e t e r m i n i n g t h e 
i n a d m i s s i b i l i t y . U n i t e d S t a t e s v. C o l y e r , 571 F.2d 
941 ( 5 t h C i r . ) , C e r t . d e n i e d , 439 U.S. 933, 99 S. 
C t . 325, 58 L. Ed. 2d 328 ( 1 9 7 8 ) ; U n i t e d S t a t e s v.  
F l om, 558 F.2d 1179 ( 5 t h C i r . 1 9 7 7 ) ; U n i t e d S t a t e s  
v. J o n e s , 554 F.2d 251 ( 5 t h C i r . ) , C e r t . d e n i e d , 434 
U.S. 866, 98 S. C t . 202, 54 L. Ed. 2d 142 ( 1 9 7 7 ) . 
[The d e f e n d a n t ] a s s e r t s t h a t t h e d i s t r i c t c o u r t 
a b u s e d i t s d i s c r e t i o n i n a d m i t t i n g G l o b e r e c o r d s on 
two g r o u n d s . F i r s t , he c o n t e n d s t h a t t h e Supreme 
C o u r t ' s r e a s o n i n g i n P a l m e r v. H o f f m a n , 318 U.S. 
109, 63 S. C t . 477, 87 L. Ed. 645 ( 1 9 4 3 ) , i n d i c a t e s 
t h a t r e c o r d s w h i c h a f i r e a r m s d e a l e r p r e p a r e s t o 
c o m p l y w i t h ATF r e g u l a t i o n s and w h i c h a r e u s e d 
s o l e l y by t h e ATF l a c k s u f f i c i e n t t r u s t w o r t h i n e s s t o 
be a d m i s s i b l e u n d e r R u l e 8 0 3 ( 6 ) . N e x t he a r g u e s , 
r e l y i n g on U n i t e d S t a t e s v. D a v i s , 571 F.2d 1354 
( 5 t h C i r . 1 9 7 8 ) , t h a t t h e g o v e r n m e n t d i d n o t 
p r o p e r l y q u a l i f y t h e G l o b e r e c o r d s as b u s i n e s s 
r e c o r d s u n d e r R u l e 803(6) b e c a u s e i t d i d n o t show 
t h a t t h e y were c o m p l e t e d a t o r n e a r t h e t i m e o f t h e 
t r a n s a c t i o n r e c o r d e d , t h a t t h e y were made by a 
p e r s o n w i t h k n o w ledge o f t h e e v e n t s r e c o r d e d , o r 
t h a t G l o b e r e l i e d on t h e r e c o r d s i n c o n d u c t i n g i t s 
d a y - t o - d a y b u s i n e s s a c t i v i t i e s . 

" I n P a l m e r v. Hoffman t h e Supreme C o u r t r u l e d 
t h a t an a c c i d e n t r e p o r t p r e p a r e d by a r a i l r o a d 
e m ployee p u r s u a n t t o company r u l e s was n o t 
a d m i s s i b l e u n d e r t h e b u s i n e s s r e c o r d s e x c e p t i o n t o 
t h e h e a r s a y r u l e b e c a u s e i t was n o t p r e p a r e d ' " i n 
t h e r e g u l a r c o u r s e " o f b u s i n e s s . ' The c o u r t f o u n d 
t h a t t h e r a i l r o a d p r e p a r e d s u c h r e p o r t s p r i m a r i l y 
f o r use i n l i t i g a t i o n , n o t i n t h e c o n d u c t o f i t s 
b u s i n e s s . 318 U.S. a t 111-115, 63 S. C t . a t 479-481. 
I n Matthews v. U n i t e d S t a t e s , 217 F.2d 409 ( 5 t h C i r . 

2 R u l e 803(6), A l a . R. E v i d . , i s i d e n t i c a l t o i t s f e d e r a l 
c o u n t e r p a r t . 
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1 9 5 4 ) , t h i s c o u r t , r e l y i n g upon P a l m e r , h e l d t h a t 
t h e F e d e r a l B u s i n e s s R e c o r d s A c t , 28 U.S.C. s 
1732(a) ( r e p e a l e d 1 9 7 5 ) , d i d n o t p e r m i t t h e 
i n t r o d u c t i o n o f ' s u g a r r e p o r t s ' w h i c h a b u s i n e s s had 
c o m p i l e d s o l e l y t o c o m p l y w i t h a s t a t u t o r y d u t y t o 
r e c o r d e x t r a o r d i n a r y s a l e s o f s u g a r . The c o u r t 
r e f u s e d t o a c c o r d t h e n e c e s s a r y t r u s t w o r t h i n e s s t o 
t h e r e c o r d s b e c a u s e t h e y were n o t u s e d as an 
i n t e g r a l p a r t o f t h e b u s i n e s s i n i t s own i n t e r e s t . 
The r e c o r d s w h i c h were f o u n d t o be i n a d m i s s i b l e i n 
Matthews c o n s i s t e d o f t h r e e IRS f o r m s on w h i c h a 
f e e d and g r a i n b u s i n e s s had r e p o r t e d t h r e e s e p a r a t e 
s a l e s o f 3,600 pounds o f s u g a r t o t h e same 
i n d i v i d u a l . The s u g a r r e p o r t s were made i n 
c o m p l i a n c e w i t h r e g u l a t i o n s i s s u e d by t h e I n t e r n a l 
Revenue S e r v i c e p u r s u a n t t o 26 U.S.C. s 2811 (1939) 
( s i m i l a r p r o v i s i o n c u r r e n t l y c o d i f i e d a t 26 U.S.C. 
s 5 2 9 1 ) , w h i c h a u t h o r i z e d t h e C o m m i s s i o n e r t o 
r e q u i r e s e l l e r s o f s u b s t a n c e s u s e d i n t h e 
m a n u f a c t u r e o f d i s t i l l e d s p i r i t s t o r e p o r t s a l e s o f 
t h o s e s u b s t a n c e s . 

"The G l o b e r e c o r d s , h owever, d i f f e r m a t e r i a l l y 
f r o m t h o s e r u l e d i n a d m i s s i b l e i n P a l m e r and 
M a t t h e w s . They c o n s i s t e d o f ' t r a n s a c t i o n l o g s , ' 
w h i c h were bound v o l u m e s r e c o r d i n g a m m u n i t i o n s a l e s , 
and documents known as 'Form 4473s,' w h i c h r e c o r d e d 
f i r e a r m s s a l e s . A t t r i a l an ATF a g e n t t e s t i f i e d t h a t 
G l o b e p r e p a r e d t h e s e r e c o r d s p u r s u a n t t o ATF 
r e g u l a t i o n s . The ATF p r o m u l g a t e d t h e s e r e g u l a t i o n s 
t o f a c i l i t a t e e n f o r c e m e n t o f 18 U.S.C. s 9 2 2 ( b ) - ( d ) , 
w h i c h p r o h i b i t s l i c e n s e d d e a l e r s f r o m s e l l i n g 
f i r e a r m s o r a m m u n i t i o n t o c e r t a i n t y p e s o f 
p u r c h a s e r s 

" R e c o r d s made i n c o m p l i a n c e w i t h t h e s e 
r e g u l a t i o n s , as t h e t e s t i m o n y a t t r i a l i n d i c a t e d 
G l o b e ' s r e c o r d s were, s a t i s f y t h e t r u s t w o r t h i n e s s 
r e q u i r e m e n t s o f R u l e 8 0 3 ( 6 ) . U n l i k e t h e a c c i d e n t 
r e p o r t r u l e d i n a d m i s s i b l e i n P a l m e r , t h e G l o b e 
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r e c o r d s were n o t p r e p a r e d p r i m a r i l y f o r use i n 
l i t i g a t i o n . The ATF r e g u l a t i o n s r e q u i r e d G l o b e t o 
r e c o r d i n f o r m a t i o n a b o u t e v e r y s a l e i t made o f a 
f i r e a r m o r a m m u n i t i o n , and G l o b e n e c e s s a r i l y r e l i e d 
upon t h e s e r e c o r d s i n t h e c o n d u c t o f i t s own 
a f f a i r s , b o t h t o c o m p l y w i t h t h e r e g u l a t i o n ' s 
r e q u i r e m e n t t h a t a c o m p l e t e r e c o r d o f a l l s a l e s be 
k e p t and t o show t h a t i t had n o t v i o l a t e d 18 U.S.C. 
s 922 by k n o w i n g l y s e l l i n g f i r e a r m s o r a m m u n i t i o n t o 
one who c o u l d n o t l a w f u l l y p u r c h a s e them. The 
e x i s t e n c e o f t h e s e same b u s i n e s s i n t e r e s t s a l s o 
d i s t i n g u i s h e s t h i s c a s e f r o m M a t t h e w s . The documents 
h e l d i n a d m i s s i b l e i n Matthews were s p e c i a l e p i s o d i c 
r e p o r t s o f o n l y c e r t a i n s a l e s w h i c h were, r e g a r d l e s s 
o f s i z e o r f r e q u e n c y , l e g a l . The IRS u s e d t h e 
r e c o r d s t o f a c i l i t a t e i t s e n f o r c e m e n t o f l i q u o r 
t a x e s , n o t t o d e t e c t u n l a w f u l s a l e s a c t i v i t y by t h e 
k e e p e r o f t h e r e c o r d s . The b u s i n e s s w h i c h r e c o r d e d 
t h e s a l e had no i n c e n t i v e t o keep t h e r e c o r d s w i t h 
p r e c i s i o n and c o m p l e t e n e s s t o show i t s c o m p l i a n c e 
w i t h any l a w s p r o h i b i t i n g c e r t a i n t y p e s o f 
t r a n s a c t i o n s . 

"To t h e e x t e n t t h a t M a tthews m i g h t be r e a d as 
c o n c l u d i n g t h a t no r e c o r d r e q u i r e d t o be k e p t by l a w 
c o u l d s a t i s f y t h e t r u s t w o r t h i n e s s r e q u i r e m e n t o f t h e 
b u s i n e s s r e c o r d s e x c e p t i o n , i t w o u l d now c o n f l i c t 
w i t h t h e r e a l i t i e s o f t o d a y ' s b u s i n e s s w o r l d i n 
w h i c h many, i f n o t most, o f t h e r e c o r d s o f e v e r y 
b u s i n e s s a r e r e q u i r e d t o be k e p t by some government 
e d i c t . M o r e o v e r , i t w o u l d c o n f l i c t w i t h t h i s c o u r t ' s 
d e c i s i o n s i n U n i t e d S t a t e s v. Ragano, 520 F.2d 1191 
( 5 t h C i r . 1 9 7 5 ) , C e r t . d e n i e d , 427 U.S. 905, 96 S. 
C t . 3192, 4 9 L. Ed. 2d 11 99 ( 1 9 7 6 ) , and U n i t e d  
S t a t e s v. S n e l l , 508 F.2d 21 ( 5 t h C i r . ) , C e r t . 
d e n i e d , 423 U.S. 825, 96 S. C t . 40, 46 L. Ed. 2d 41 
( 1 9 7 5 ) . I n Ragano t h e c o u r t c o n c l u d e d t h a t r e p o r t s 
w h i c h s t a t e l a w r e q u i r e d a c o r p o r a t i o n t o f i l e were 
a d m i s s i b l e as b u s i n e s s r e c o r d s b e c a u s e t h e 
c o r p o r a t i o n p r e p a r e d and f i l e d t h e r e p o r t s i n t h e 
r e g u l a r c o u r s e o f i t s b u s i n e s s and i t s f a i l u r e t o 
f i l e a c c u r a t e r e p o r t s m i g h t c a u s e i t t o l o s e i t s 
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c o r p o r a t e p r i v i l e g e s . 520 F.2d a t 1200-1201. I n 
S n e l l t h e C o u r t e x p r e s s l y u p h e l d t h e a d m i s s i o n u n d e r 
t h e B u s i n e s s R e c o r d s A c t o f t h e same f i r e a r m s 
d e a l e r - p r e p a r e d Form 4473s w h i c h a r e i n v o l v e d i n t h e 
c a s e a t b a r . To e l i m i n a t e any p o s s i b i l i t y t h a t t h e s e 
l a t e r c a s e s m i g h t be c o n s t r u e d t o c o n f l i c t , M a tthews 
must be r e a d as l i m i t e d t o i t s f a c t s i n t h e i r 
c o n t e x t . H e r e , we h o l d t h e method and c i r c u m s t a n c e s 
o f p r e p a r a t i o n o f t h e G l o b e r e c o r d s i n d i c a t e no l a c k 
o f t r u s t w o r t h i n e s s , and F e d e r a l R u l e o f E v i d e n c e 
803(6) made them a d m i s s i b l e upon p r o p e r 
a u t h e n t i c a t i o n by t h e i r c u s t o d i a n . 

"[The d e f e n d a n t ] n e x t a r g u e s , b a s e d on U n i t e d  
S t a t e s v. D a v i s , t h a t t h e government f a i l e d t o show 
t h a t t h e manner i n w h i c h G l o b e p r e p a r e d i t s r e c o r d s 
c o m p l i e d w i t h t h e r e q u i r e m e n t s o f R u l e 8 0 3 ( 6 ) . I n 
D a v i s t h i s c o u r t c o n c l u d e d t h a t R u l e 803(6) d i d n o t 
a p p l y t o t h e r e s p o n s e on t h e b o t t o m o f an ATF f o r m 
w h i c h had been f i l l e d o u t by a p e r s o n p u r p o r t i n g t o 
be t h e r e c o r d s c u s t o d i a n o f a gun m a n u f a c t u r e r . The 
r e s p o n d e n t s t a t e d t h a t t h e m a n u f a c t u r e r ' s r e c o r d s 
showed t h a t i t had made a p a r t i c u l a r gun and had 
s h i p p e d i t t o a gun d i s t r i b u t o r i n a n o t h e r s t a t e . An 
ATF a g e n t had m a i l e d t h e f o r m , w i t h a s p e c i f i c 
i n q u i r y f i l l e d i n , t o t h e m a n u f a c t u r e r as p a r t o f an 
i n v e s t i g a t i o n t o d e t e r m i n e w h e t h e r t h e gun had been 
s h i p p e d i n i n t e r s t a t e commerce. The c o u r t r e j e c t e d 
t h e g o v e r n m e n t ' s argument t h a t t h e ATF f o r m was 
a d m i s s i b l e as a b u s i n e s s r e c o r d o f t h e ATF on t h e 
g r o u n d s t h a t t h e government had n o t shown t h a t t h e 
f o r m was c o m p l e t e d by a p e r s o n w i t h k n o w l e d g e , t h a t 
i t was c o m p l e t e d a t o r n e a r t h e t i m e o f t h e e v e n t s 
i t r e p o r t e d , o r t h a t i t c o n s t i t u t e d a r e c o r d k e p t i n 
th e c o u r s e o f a r e g u l a r l y c o n d u c t e d b u s i n e s s 
a c t i v i t y o f t h e ATF. 571 F.2d a t 1358-60. 

" W h i l e t h e manner i n w h i c h i t i n t r o d u c e d t h e 
G l o b e r e c o r d s was, a t b e s t , i n a r t f u l , t h e government 
made a s u f f i c i e n t s h o w i n g o f c o m p l i a n c e w i t h R u l e 
803(6) t o j u s t i f y t h e i r a d m i s s i o n . R u l e 803(6) does 
n o t r e q u i r e t h a t t h e r e c o r d s be p r e p a r e d by t h e 
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b u s i n e s s w h i c h has c u s t o d y o f them. Where 
c i r c u m s t a n c e s i n d i c a t e t h a t t h e r e c o r d s a r e 
t r u s t w o r t h y , t h e p a r t y s e e k i n g t o i n t r o d u c e them 
does n o t have t o p r e s e n t t h e t e s t i m o n y o f t h e p a r t y 
who k e p t t h e r e c o r d o r s u p e r v i s e d i t s p r e p a r a t i o n . 
T e s t i m o n y by t h e c u s t o d i a n o f t h e r e c o r d o r o t h e r 
q u a l i f i e d w i t n e s s t h a t t h e r e c o r d i s a u t h e n t i c and 
was made and k e p t i n t h e r e g u l a r c o u r s e o f b u s i n e s s 
w i l l s u f f i c e t o s u p p o r t i t s a d m i s s i o n . See U n i t e d  
S t a t e s v. C o l y e r , 571 F.2d 941 ( 5 t h C i r . ) , C e r t . 
d e n i e d , 439 U.S. 933, 99 S. C t . 325, 58 L. Ed. 2d 
32 8 (1978 ) ; U n i t e d S t a t e s v. F lom, 558 F.2d 1179 
( 5 t h C i r . 1 977 ); U n i t e d S t a t e s v. J o n e s , 554 F.2d 
251 ( 5 t h C i r . ) , C e r t . d e n i e d , 434 U.S. 866, 98 S. 
C t . 202, 54 L. Ed. 2d 142 ( 1 9 7 7 ) . 

"The ATF a g e n t who s p o n s o r e d t h i s e x h i b i t 
t e s t i f i e d t h a t t h e ATF c u r r e n t l y had c u s t o d y o f t h e 
G l o b e r e c o r d s , t h a t t h e r e c o r d s p r e s e n t e d were t h o s e 
p r e p a r e d by G l o b e , and t h a t G l o b e had c o m p i l e d t h e 
r e c o r d s p u r s u a n t t o t h e ATF r e g u l a t i o n s . These 
r e g u l a t i o n s r e q u i r e a l i c e n s e d m u n i t i o n s d e a l e r 
p a r t o f i t s r e g u l a r c o u r s e o f b u s i n e s s t o make 
c o n t e m p o r a n e o u s r e c o r d o f e v e r y s a l e o f f i r e a r m s 
a m m u n i t i o n . See 27 C.F.R. ss 178.124, 178.125 
( 1 9 7 8 ) . R e c o r d s k e p t p u r s u a n t t o t h e s e r e g u l a t i o n s 
s a t i s f y t h e r e q u i r e m e n t s o f R u l e 803(6) t h a t t h e 
r e c o r d be made a t o r n e a r t h e t i m e o f t h e e v e n t , 
r e c o r d e d by a p e r s o n w i t h k n o w l e d g e , and t h a t i t be 
k e p t i n t h e r e g u l a r c o u r s e o f b u s i n e s s . The t r i a l 
c o u r t d i d n o t e r r i n a d m i t t i n g t h e G l o b e r e c o r d s . " 

as 
a 

o r 

V e y t i a - B r a v o , 603 F.2d a t 1189-92. 

I n t h e p r e s e n t c a s e , t h e r e i s no r e a s o n t o d o u b t t h e 

t r u s t w o r t h i n e s s o f t h e ATF Form 4473. Hugee t e s t i f i e d t h a t 

t h e ATF i s t h e c u r r e n t c u s t o d i a n o f t h e f o r m and t h a t K n o t t s 

Pawn Shop had p r e p a r e d t h e f o r m i n t h e r e g u l a r c o u r s e o f 
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b u s i n e s s p u r s u a n t t o f e d e r a l l a w , w h i c h r e q u i r e s a l i c e n s e d 

f i r e a r m s d e a l e r t o r e c o r d t h e s a l e on a Form 4473 when i t 

s e l l s a f i r e a r m . 27 C.F.R. § 478.124. As n o t e d e a r l i e r , t h e 

b u s i n e s s - r e c o r d s r u l e does n o t r e q u i r e t h a t t h e p e r s o n who 

f i l l e d o u t t h e f o r m be t h e w i t n e s s who l a y s t h e f o u n d a t i o n f o r 

t h e i n t r o d u c t i o n o f t h e r e c o r d i n t o e v i d e n c e . We h o l d t h a t 

Hugee s u f f i c i e n t l y a u t h e n t i c a t e d t h e Form 4473 i n t h e p r e s e n t 

c a s e and t h a t Hugee was c o m p e t e n t t o l a y t h e p r o p e r f o u n d a t i o n 

and, i n f a c t , d i d l a y t h e p r o p e r f o u n d a t i o n f o r t h e a d m i s s i o n 

o f t h e f o r m i n t o e v i d e n c e . The t r i a l c o u r t d i d n o t e x c e e d i t s 

d i s c r e t i o n i n a p p l y i n g t h e b u s i n e s s - r e c o r d s e x c e p t i o n t o t h e 

a d m i s s i o n o f t h e f o r m . 

C r a f t a l s o a l l e g e s t h a t a d m i s s i o n o f t h e ATF Form 4473 

v i o l a t e d h i s r i g h t o f c o n f r o n t a t i o n u n d e r t h e S i x t h Amendment. 

S p e c i f i c a l l y , C r a f t a l l e g e s t h a t t h e a d m i s s i o n o f t h e Form 

4473 v i o l a t e d C r a w f o r d , s u p r a , b e c a u s e , he s a y s , t h e 

s t a t e m e n t s on t h e f o r m were t e s t i m o n i a l , t h e "maker o f t h e 

s t a t e m e n t " was n e v e r shown t o be u n a v a i l a b l e , and he d i d n o t 

have a p r i o r o p p o r t u n i t y t o c r o s s - e x a m i n e t h e maker o f t h e 

s t a t e m e n t . C r a f t ' s b r i e f , a t 42-44. 
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I n C r a w f o r d , t h e U n i t e d S t a t e s Supreme C o u r t n o t e d t h a t 

g e n e r a l l y b u s i n e s s r e c o r d s a r e n o t t e s t i m o n i a l f o r 

C o n f r o n t a t i o n C l a u s e p u r p o s e s . See C r a w f o r d , 541 U.S. a t 56 

( s t a t i n g t h a t " [ m ] o s t o f t h e h e a r s a y e x c e p t i o n s c o v e r e d 

s t a t e m e n t s t h a t by t h e i r n a t u r e were n o t t e s t i m o n i a l -- f o r 

e x a m p l e , b u s i n e s s r e c o r d s o r s t a t e m e n t s i n f u r t h e r a n c e o f a 

c o n s p i r a c y " ) . I n M e l e n d e z - D i a z v. M a s s a c h u s e t t s , U.S. 

, 129 S. C t . 2527 (200 9 ) , t h e C o u r t c l a r i f i e d t h a t m e r e l y 

b e c a u s e a document may f i t w i t h i n t h e b u s i n e s s - r e c o r d s 

e x c e p t i o n d i d n o t mean t h a t i t was a l w a y s n o n t e s t i m o n i a l f o r 

C o n f r o n t a t i o n C l a u s e p u r p o s e s . I n t h a t c a s e , t h e C o u r t h e l d 

t h a t f o r e n s i c a n a l y s t s ' a f f i d a v i t s , a t t e s t i n g t h a t t h e 

s u b s t a n c e t h e y had a n a l y z e d was c o c a i n e , were n o t removed f r o m 

c o v e r a g e o f t h e C o n f r o n t a t i o n C l a u s e , even i f t h e y q u a l i f i e d 

as b u s i n e s s r e c o r d s , b e c a u s e t h e y were p r o d u c e d f o r use a t 

t r i a l . S p e c i f i c a l l y , t h e C o u r t e x p l a i n e d : 

" B u s i n e s s and p u b l i c r e c o r d s a r e g e n e r a l l y 
a d m i s s i b l e a b s e n t c o n f r o n t a t i o n n o t b e c a u s e t h e y 
q u a l i f y u n d e r an e x c e p t i o n t o t h e h e a r s a y r u l e s , b u t 
b e c a u s e -- h a v i n g been c r e a t e d f o r t h e 
a d m i n i s t r a t i o n o f an e n t i t y ' s a f f a i r s and n o t f o r 
t h e p u r p o s e o f e s t a b l i s h i n g o r p r o v i n g some f a c t a t 
t r i a l -- t h e y a r e n o t t e s t i m o n i a l . Whether o r n o t 
t h e y q u a l i f y as b u s i n e s s o r o f f i c i a l r e c o r d s , t h e 
a n a l y s t s ' s t a t e m e n t s h e r e -- p r e p a r e d s p e c i f i c a l l y 
f o r use a t p e t i t i o n e r ' s t r i a l -- were t e s t i m o n y 
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a g a i n s t p e t i t i o n e r , and t h e a n a l y s t s were s u b j e c t t o 
c o n f r o n t a t i o n u n d e r t h e S i x t h Amendment." 

M e l e n d e z - D i a z , U.S. a t , 129 S. C t . a t 2539-40. 

I n t h e p r e s e n t c a s e , as we h e l d e a r l i e r , t h e ATF Form 

4473 i s a t r a d i t i o n a l b u s i n e s s r e c o r d . F u r t h e r m o r e , t h e f o r m 

was r e c o r d e d f o r a p u r p o s e o t h e r t h a n p r e p a r a t i o n f o r a 

c r i m i n a l t r i a l . The f o r m c o n t a i n e d r o u t i n e i n f o r m a t i o n , s u c h 

as t h e i d e n t i t y o f t h e b u y e r o f t h e f i r e a r m , t h e t y p e o f 

f i r e a r m , t h e t y p e o f i d e n t i f i c a t i o n u s e d by t h e b u y e r t o 

i d e n t i f y h i m s e l f t o t h e s e l l e r , and t h e i d e n t i t y o f t h e 

s e l l e r . (C. 433.) That b a s i c i n f o r m a t i o n i s r o u t i n e l y 

c o l l e c t e d by f i r e a r m s d e a l e r s i n a c c o r d a n c e w i t h f e d e r a l l a w 

when a f i r e a r m t r a n s a c t i o n o c c u r s . The f o r m i n t h i s c a s e was 

p r e p a r e d t o c o m p l y w i t h f e d e r a l l a w i n t h e a d m i n i s t r a t i o n o f 

t h e b u s i n e s s o f K n o t t s Pawn Shop, n o t s p e c i f i c a l l y f o r t h e 

p u r p o s e o f p r o v i n g a f a c t a t a c r i m i n a l t r i a l . T h e r e f o r e , t h e 

Form 4473 was n o n t e s t i m o n i a l e v i d e n c e and, t h u s , C r a f t ' s 

C o n f r o n t a t i o n C l a u s e argument i s w i t h o u t m e r i t . 

V. 

N e x t , C r a f t a l l e g e s t h a t t h e t r i a l c o u r t c o m m i t t e d 

r e v e r s i b l e e r r o r by a d m i t t i n g Dr. J o s e p h Embry's 

i d e n t i f i c a t i o n o f t h e v i c t i m ' s body i n h i s a u t o p s y r e p o r t on 
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t h e b a s i s o f r a d i o g r a p h s t h a t were n o t a u t h e n t i c a t e d o r 

a d m i t t e d i n t o e v i d e n c e . The S t a t e r e s p o n d s t h a t i f t h e t r i a l 

c o u r t e r r e d , t h e e r r o r was h a r m l e s s b e c a u s e J o n e s had 

p r e v i o u s l y t e s t i f i e d c o n c e r n i n g t h e i d e n t i t y o f t h e body f o u n d 

i n t h e w e l l . 

Dr. Embry p e r f o r m e d t h e a u t o p s y on t h e body r e c o v e r e d 

f r o m t h e w e l l . Dr. Embry's a u t o p s y r e p o r t was a d m i t t e d i n t o 

e v i d e n c e o v e r C r a f t ' s o b j e c t i o n . (R. 1400.) That r e p o r t 

i d e n t i f i e d B o b b i e Edwards as t h e d e c e d e n t . (C. 443.) D u r i n g 

a v o i r d i r e e x a m i n a t i o n o u t s i d e t h e p r e s e n c e o f t h e j u r y , Dr. 

Embry t e s t i f i e d t h a t he i d e n t i f i e d t h e body by c o m p a r i n g 

a n t e m o r t e m r a d i o g r a p h s o f Edwards t a k e n a t H u n t s v i l l e H o s p i t a l 

i n 1991 w i t h p o s t m o r t e m r a d i o g r a p h s t a k e n a t t h e t i m e o f t h e 

a u t o p s y . (R. 1374-76.) Dr. Embry f u r t h e r t e s t i f i e d t h a t he 

d i d n o t have any p e r s o n a l k n o w l e d g e a b o u t t h e r a d i o g r a p h s f r o m 

t h e h o s p i t a l o t h e r t h a n k n o w i n g t h a t t h e y were d e l i v e r e d t o 

him by R o b e r t R u n d a l l , who was a c o n t r a c t d r i v e r . (R. 1376.) 

C r a f t a l l e g e s t h a t t h e a u t o p s y r e p o r t c o n t a i n i n g t h e 

i d e n t i f i c a t i o n o f t h e body was e r r o n e o u s l y a d m i t t e d i n t o 

e v i d e n c e b e c a u s e , he s a y s , t h e r a d i o g r a p h s upon w h i c h t h e 

i d e n t i f i c a t i o n was b a s e d were n o t a u t h e n t i c a t e d o r a d m i t t e d 
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i n t o e v i d e n c e . C r a f t b a s e s h i s a l l e g a t i o n on C a r v e r v.  

F o s t e r , 928 So. 2d 1017 ( A l a . 2 0 0 5 ) , w h i c h s t a t e d : " ' R u l e 

7 0 3 [ , A l a . R. E v i d . 3 ] l e a v e s u n a f f e c t e d t h e p r e e x i s t i n g 

A l abama l a w r e q u i r i n g t h a t t h e f a c t s o r d a t a r e l i e d upon by 

t h e e x p e r t , and g o t t e n by t h e e x p e r t o t h e r t h a n by f i r s t h a n d 

k n o w l e d g e , g e n e r a l l y must be a d m i t t e d i n t o e v i d e n c e . ' " 928 So. 

2d a t 1026 ( q u o t i n g t h e A d v i s o r y C o m m i t t e e ' s N o t e s t o R u l e 

703, A l a . R. E v i d . ) . 

The S t a t e i s c o r r e c t i n a s s e r t i n g t h a t even i f t h a t r u l e 

was v i o l a t e d w i t h t h e a d m i s s i o n o f t h e a u t o p s y r e p o r t 

c o n t a i n i n g t h e i d e n t i f i c a t i o n o f t h e body f o u n d i n t h e w e l l , 

t h e e r r o r was h a r m l e s s . See R u l e 45, A l a . R. App. P. 

( p r o v i d i n g t h a t " [ n ] o judgment may be r e v e r s e d o r s e t a s i d e , 

n o r new t r i a l g r a n t e d i n any ... c r i m i n a l c a s e on t h e g r o u n d 

o f ... t h e i m p r o p e r a d m i s s i o n o r r e j e c t i o n o f e v i d e n c e ... 

u n l e s s i n t h e o p i n i o n o f t h e c o u r t t o w h i c h t h e a p p e a l i s 

t a k e n o r a p p l i c a t i o n i s made, a f t e r an e x a m i n a t i o n o f t h e 

e n t i r e c a u s e , i t s h o u l d a p p e a r t h a t t h e e r r o r c o m p l a i n e d o f 

has p r o b a b l y i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s o f t h e 

3 R u l e 703, A l a . R. E v i d . , p r o v i d e s : "The f a 
the p a r t i c u l a r case upon which an e x p e r t bases 

f a c t s or d a t a i n 
an o p i n i o n or 

i n f e r e n c e may be those p e r c e i v e d by or made known t o the 
e x p e r t a t or b e f o r e the h e a r i n g . " 
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p a r t i e s " ) . As we h e l d e a r l i e r , J o n e s ' s t e s t i m o n y was p r o p e r l y 

a l l o w e d i n t o e v i d e n c e , and she i d e n t i f i e d t h e body a t t h e 

abandoned house t h a t was dumped i n t o t h e w e l l as t h e body o f 

B o b b i e E d w a r d s . The i d e n t i f i c a t i o n o f t h e body i n t h e a u t o p s y 

r e p o r t was m e r e l y c u m u l a t i v e o f J o n e s ' s t e s t i m o n y . See McNabb  

v. S t a t e , 887 So. 2d 929, 971 ( A l a . C r i m . App. 2001) ( h o l d i n g 

t h a t " t e s t i m o n y t h a t may be i n a d m i s s i b l e may be r e n d e r e d 

h a r m l e s s by p r i o r o r s u b s e q u e n t l a w f u l t e s t i m o n y t o t h e same 

e f f e c t o r f r o m w h i c h t h e same f a c t s can be i n f e r r e d " ) ; see 

a l s o Dawson v. S t a t e , 675 So. 2d 8 97 , 900 ( A l a . C r i m . App. 

1995) ( h o l d i n g t h a t " [ t ] h e e r r o n e o u s a d m i s s i o n o f e v i d e n c e 

t h a t i s m e r e l y c u m u l a t i v e i s h a r m l e s s e r r o r " ) . T h e r e f o r e , 

C r a f t ' s argument i s w i t h o u t m e r i t . 

C r a f t a l s o a p p e a r s t o a l l e g e t h a t a d m i s s i o n o f t h e 

a u t o p s y r e p o r t v i o l a t e d h i s r i g h t o f c o n f r o n t a t i o n u n d e r t h e 

S i x t h Amendment b e c a u s e he d i d n o t have t h e o p p o r t u n i t y t o 

c o n f r o n t and t o c r o s s - e x a m i n e t h e p e r s o n who made t h e 

an t e m o r t e m r a d i o g r a p h s o f Edwards a t H u n t s v i l l e H o s p i t a l . 

However, as p r e v i o u s l y s t a t e d , t h o s e r a d i o g r a p h s were n o t 

a d m i t t e d i n t o e v i d e n c e . O n l y t h e a u t o p s y r e p o r t was a d m i t t e d 

i n t o e v i d e n c e , and Dr. Embry made a l l t h e s t a t e m e n t s t h a t were 
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c o n t a i n e d i n t h e a u t o p s y r e p o r t . O b v i o u s l y , Dr. Embry 

t e s t i f i e d a t t r i a l and C r a f t had t h e o p p o r t u n i t y t o c o n f r o n t 

and c r o s s - e x a m i n e h im; t h u s , t h e r e was no v i o l a t i o n o f t h e 

C o n f r o n t a t i o n C l a u s e . See C r a w f o r d , s u p r a . T h e r e f o r e , t h i s 

a l l e g a t i o n i s a l s o w i t h o u t m e r i t . 

V I . 

N e x t , C r a f t a l l e g e s t h a t t h e t r i a l c o u r t e r r e d by f a i l i n g 

t o d e c l a r e a m i s t r i a l o r t o g r a n t a new t r i a l a f t e r a j u r o r 

r e p e a t e d l y a s k e d f o r t h e i n s t r u c t i o n on r e a s o n a b l e d o u b t and 

i t was d i s c o v e r e d t h a t t h e j u r o r s u f f e r e d f r o m an a u d i t o r y 

p r o b l e m . The S t a t e r e s p o n d s t h a t t h i s i s s u e was n o t p r e s e r v e d 

f o r a p p e l l a t e r e v i e w . 

On t h e s e c o n d day o f j u r y d e l i b e r a t i o n s , t h e j u r y s e n t a 

n o t e t o t h e t r i a l j u d g e r e q u e s t i n g t h e d e f i n i t i o n o f 

" r e a s o n a b l e d o u b t . " (R. 1871.) C r a f t and t h e S t a t e had no 

o b j e c t i o n t o r e c h a r g i n g t h e j u r y c o n c e r n i n g t h e d e f i n i t i o n o f 

r e a s o n a b l e d o u b t . (R. 1871-72.) I n t h e p r e s e n c e o f t h e j u r y , 

t h e t r i a l c o u r t r e r e a d t h e s e c t i o n o f i t s o r a l c h a r g e 

c o n c e r n i n g r e a s o n a b l e d o u b t . (R. 1873-74.) L a t e r t h a t day, 

t h e j u r y s e n t a n o t e t o t h e t r i a l j u d g e r e q u e s t i n g a w r i t t e n 

c o p y o f t h e c h a r g e on r e a s o n a b l e d o u b t b e c a u s e one j u r o r 
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w a n t e d t o r e a d i t . (R. 1874-75.) I n i t i a l l y , C r a f t was o p p o s e d 

t o g i v i n g t h e j u r y a w r i t t e n c o p y o f t h e p o r t i o n o f t h e c h a r g e 

c o n c e r n i n g r e a s o n a b l e d o u b t , b u t he was n o t o p p o s e d t o o r a l l y 

r e c h a r g i n g t h e j u r y on r e a s o n a b l e d o u b t . (R. 1875-77.) A f t e r 

b r i n g i n g t h e j u r y b a c k o u t , t h e t r i a l c o u r t a s k e d t h e j u r y 

forewoman i f t h e j u r y was a s k i n g f o r a w r i t t e n c o p y o f t h e 

s e c t i o n o f t h e c h a r g e c o n c e r n i n g r e a s o n a b l e d o u b t , and she 

r e s p o n d e d : 

" [ J u r y f o r e w o m a n ] : Y e s , y o u r Honor, i t i s . Due 
t o an a u d i t o r y i s s u e t o d a y t h a t t h i s p e r s o n seems t o 
be e x p e r i e n c i n g , i t was f e l t t h a t i f t h e y w o u l d be 
a b l e t o r e a d i t , t h e y c o u l d comprehend a l i t t l e 
b e t t e r t h a n r e c e i v i n g i t a u d i t o r i l y . I f t h e y c o u l d 
as we're a l l l e a r n i n g by d i f f e r e n t manners, t h a t 
p e r s o n f e l t l i k e i f t h e y c o u l d r e a d t h e ... 
d e f i n i t i o n o f r e a s o n a b l e d o u b t , t h a t ' s a l l t h e y ' r e 
a s k i n g f o r , t h a t t h e y c o u l d comprehend i t a l i t t l e 
b e t t e r t h a n h a v i n g i t p r e s e n t e d a u d i t o r i l y once 
a g a i n . 

"The C o u r t : A r e you t e l l i n g me somebody has 
h e a r i n g l o s s o r j u s t a c o m p r e h e n s i o n p r o b l e m ? 

" [ J u r y f o r e w o m a n ] : I t h i n k t o d a y a u d i t o r i l y 
i t ' s n o t g o i n g i n v e r y w e l l . I t ' s n o t a l o n g - t e r m 
h e a r i n g l o s s , and i t ' s n o t s o m e t h i n g t h a t has been 
p r e s e n t . B ut i n t h e n a t u r e o f where we l i v e and 
s i n u s e s and c o n g e s t i o n and t h i n g s , i t ' s j u s t an 
i s s u e on t h i s p a r t i c u l a r day." 

(R. 1879-80.) 
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A f t e r h e a r i n g t h a t e x c h a n g e , C r a f t ' s c o u n s e l s t a t e d t h a t 

he had no o b j e c t i o n t o g i v i n g t h e j u r y a w r i t t e n copy o f t h e 

c h a r g e c o n c e r n i n g r e a s o n a b l e d o u b t . (R. 1881.) T h e r e a f t e r , 

t h e t r i a l c o u r t r e a d t h e c h a r g e t o t h e j u r y a g a i n and gave t h e 

j u r y a w r i t t e n c o p y o f t h e c h a r g e . (R. 1882-83.) A f t e r t h e 

t r i a l was o v e r , a t t h e h e a r i n g on C r a f t ' s m o t i o n f o r a new 

t r i a l , he a r g u e d f o r t h e f i r s t t i m e t h a t t h e above f a c t s 

d e m o n s t r a t e d t h a t t h e j u r o r who was h a v i n g t h e " a u d i t o r y 

i s s u e " was n o t q u a l i f i e d t o s e r v e on t h e j u r y u n d e r § 12-16-

6 0 ( a ) ( 2 ) , A l a . Code 1975. (R. 1931-32.) 

S e c t i o n 1 2 - 1 6 - 6 0 ( a ) ( 2 ) , A l a . Code 1975, p r o v i d e s : 

"A p r o s p e c t i v e j u r o r i s q u a l i f i e d t o s e r v e on a 
j u r y i f t h e j u r o r i s g e n e r a l l y r e p u t e d t o be h o n e s t 
and i n t e l l i g e n t and i s e s t e e m e d i n t h e community f o r 
i n t e g r i t y , good c h a r a c t e r and sound judgment and 
a l s o : 

"(2) I s a b l e t o r e a d , s p e a k , u n d e r s t a n d and 
f o l l o w i n s t r u c t i o n s g i v e n by a j u d g e i n t h e E n g l i s h 
l a n g u a g e . " 

The S t a t e c o r r e c t l y a s s e r t s t h a t C r a f t d i d n o t p r e s e r v e 

t h i s argument f o r a p p e l l a t e r e v i e w . T h i s C o u r t has h e l d : 

" ' A l t h o u g h c o u r t s have sometimes d e p a r t e d f r o m 
t h i s r u l e , g e n e r a l l y , i n a n a l o g y t o t h e r u l e 
l i m i t i n g t h e s c o p e o f r e v i e w on a p p e a l t o q u e s t i o n s 
r a i s e d b e l o w , a new t r i a l w i l l n o t be g r a n t e d f o r 
m a t t e r s p e r t a i n i n g t o r u l i n g s , e v i d e n c e , o r 
o c c u r r e n c e s a t a t r i a l , i n c l u d i n g e r r o n e o u s c o n d u c t 
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on t h e p a r t o f t h e c o u r t , c o u n s e l , o r j u r y , u n l e s s 
t i m e l y and s u f f i c i e n t o b j e c t i o n s , r e q u e s t s , m o t i o n s 
o r e x c e p t i o n s have been made and t a k e n . Any g r o u n d s 
w h i c h m i g h t have been a f f o r d e d by s u c h m a t t e r s a r e 
presumed t o have been w a i v e d , e x c e p t where s u c h 
m a t t e r s were unknown t o a p p l i c a n t u n t i l a f t e r 
v e r d i c t and c o u l d n o t have been d i s c o v e r e d by t h e 
e x e r c i s e o f r e a s o n a b l e d i l i g e n c e , and e x c e p t i n 
i n s t a n c e s o f f u n d a m e n t a l e r r o r s w h i c h o f t h e m s e l v e s 
i n v a l i d a t e t h e t r i a l . [ C i t a t i o n s o m i t t e d ] . ' " 

Woodard v. S t a t e , 4 80 So. 2d 69, 73 ( A l a . C r i m . App. 1 985) 

( q u o t i n g L e v e r e t t v. S t a t e , 462 So. 2d 972, 979 ( A l a . C r i m . 

App. 1 9 8 4 ) ) . F u r t h e r m o r e , " [ t ] h e g r o u n d s u r g e d on a m o t i o n 

f o r a new t r i a l must o r d i n a r i l y be p r e s e r v e d a t t r i a l by 

t i m e l y and s p e c i f i c o b j e c t i o n s . " T r a w i c k v. S t a t e , 431 So. 2d 

574, 578-79 ( A l a . C r i m . App. 1 9 8 3 ) . 

C r a f t d i d n o t move f o r a m i s t r i a l o r make a t i m e l y 

o b j e c t i o n t o t h e q u a l i f i c a t i o n s o f t h e j u r o r who had t h e 

" a u d i t o r y i s s u e " a t t h e t i m e C r a f t d i s c o v e r e d t h e i s s u e , w h i c h 

was b e f o r e t h e v e r d i c t ; t h u s , C r a f t ' s a t t e m p t t o r a i s e t h i s 

argument f o r t h e f i r s t t i m e i n h i s m o t i o n f o r a new t r i a l d i d 

n o t p r e s e r v e t h e argument f o r r e v i e w . I n f a c t , a t t h e t i m e he 

d i s c o v e r e d t h e i s s u e , C r a f t e x p l i c i t l y s t a t e d t h a t he d i d n o t 

have any o b j e c t i o n t o a c c o m m o d a t i n g t h e j u r o r by g i v i n g t h e 

j u r y a w r i t t e n c o p y o f t h e c h a r g e c o n c e r n i n g r e a s o n a b l e d o u b t ; 

t h e r e f o r e , C r a f t i n v i t e d any e r r o r t h a t o c c u r r e d and w a i v e d 
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any c h a l l e n g e t o t h e j u r o r ' s q u a l i f i c a t i o n s . See H o l l a n d v.  

B r a n d e n b e r g , 627 So. 2d 867, 870 ( A l a . 1 993) ( h o l d i n g t h a t 

" [ f ] a i l u r e t o use due d i l i g e n c e i n t e s t i n g j u r o r s as t o 

q u a l i f i c a t i o n s o r g r o u n d s o f c h a l l e n g e i s an e f f e c t i v e w a i v e r 

o f g r o u n d s o f c h a l l e n g e ; a d e f e n d a n t c a n n o t s i t b a c k and 

i n v i t e e r r o r b a s e d on a j u r o r ' s d i s q u a l i f i c a t i o n " ) . 

V I I . 

N e x t , C r a f t a l l e g e s t h a t h i s r i g h t t o due p r o c e s s was 

v i o l a t e d by t h e S t a t e ' s d e l a y i n i n d i c t i n g him. S p e c i f i c a l l y , 

C r a f t a l l e g e s t h a t t h e d e l a y c a u s e d a c t u a l p r e j u d i c e t o h i s 

d e f e n s e b e c a u s e he was n o t a l l o w e d t o i n t r o d u c e e v i d e n c e t h a t 

J o n e s was c o n v i c t e d o f c o m m i t t i n g f o r g e r y i n 1994, w h i c h was 

d u r i n g t h e same t i m e t h a t she was c o o p e r a t i n g w i t h l a w -

e n f o r c e m e n t o f f i c i a l s i n t h e i r e f f o r t s t o b u i l d a c a s e a g a i n s t 

him. C r a f t d e s i r e d t o i n t r o d u c e t h a t e v i d e n c e t o i m p e a c h 

J o n e s ' s c r e d i b i l i t y ; h owever, u n d e r R u l e 609, A l a . R. E v i d . , 

t h e t r i a l c o u r t d i d n o t a l l o w i t . C r a f t a l l e g e s t h a t t h e 

S t a t e d e l i b e r a t e l y w a i t e d t o i n d i c t h i m i n o r d e r t o " c a s t i t s 

key w i t n e s s i n a more f a v o r a b l e l i g h t t o t h e j u r y . " C r a f t ' s 

b r i e f , a t 59. 

45 



CR-09-0980 

I n S t a t e v. S e a l y , 728 So. 2d 657 ( A l a . C r i m . App. 1 9 9 7 ) , 

t h i s C o u r t h e l d : 

"'The l a w i s w e l l - s e t t l e d t h a t i n 
o r d e r t o e s t a b l i s h a due p r o c e s s v i o l a t i o n 
due t o p r e i n d i c t m e n t d e l a y , a d e f e n d a n t 
must show "(1) t h a t t h e d e l a y c a u s e d a c t u a l 
p r e j u d i c e t o t h e c o n d u c t o f h i s d e f e n s e , 
and (2) t h a t t h e d e l a y was t h e p r o d u c t o f 
d e l i b e r a t e a c t i o n by t h e government 
d e s i g n e d t o g a i n a t a c t i c a l a d v a n t a g e . " 
U n i t e d S t a t e s v. L i n d s t r o m , 698 F.2d 1154, 
1157-58 ( 1 1 t h C i r . 1 9 8 3 ) ; U n i t e d S t a t e s v.  
B u t l e r , 792 F.2d 1528, 1533 ( 1 1 t h C i r . ) , 
c e r t . d e n i e d , W a i t e s v. U n i t e d S t a t e s , 479 
U.S. 933, 107 S. C t . 407, 93 L. Ed. 2d 359 
( 1 9 8 6 ) . See a l s o U n i t e d S t a t e s v. M a r i o n , 
404 U.S. 307, 92 S. C t . 455, 30 L. Ed. 2d 
468 ( 1 9 7 1 ) . "A d e f e n d a n t i s c h a r g e d w i t h a 
h e a v i e r b u r d e n o f p r o o f i n s h o w i n g a 
p r e i n d i c t m e n t d e l a y due p r o c e s s v i o l a t i o n 
t h a n i n s h o w i n g a d e n i a l o f h i s s p e e d y 
t r i a l r i g h t s . " S t o n e r . ' 

" S t a t e v. P r i n c e , 581 So. 2d a t 878, q u o t i n g S t o n e r  
v. S t a t e , 418 So. 2d 171, 180 ( A l a . C r . App. 1 9 8 2 ) . " 

728 So. 2d a t 662. 

" [ T ] h e due p r o c e s s c l a u s e has a l i m i t e d r o l e a g a i n s t 

o p p r e s s i v e [ p r e i n d i c t m e n t ] d e l a y , and mere p a s s a g e o f t i m e p e r 

se i s n o t a c o n s t i t u t i o n a l v i o l a t i o n . " S t o n e r , 418 So. 2d a t 

179-80 ( c i t a t i o n s o m i t t e d ) . To e s t a b l i s h a d u e - p r o c e s s 

v i o l a t i o n r e s u l t i n g f r o m a p r e i n d i c t m e n t d e l a y , t h e d e f e n d a n t 

must show t h a t t h e d e l a y c a u s e d " a c t u a l p r e j u d i c e , n o t t h e 
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mere p o s s i b i l i t y o f p r e j u d i c e , and t h a t t h e d e l a y c a u s e d 

s u b s t a n t i a l p r e j u d i c e t o [ t h e d e f e n d a n t ' s ] r i g h t s t o a f a i r 

t r i a l . " I d . a t 180. The p r o o f o f a c t u a l p r e j u d i c e "must be 

d e f i n i t e and n o n - s p e c u l a t i v e " t o c o n s t i t u t e a d u e - p r o c e s s 

v i o l a t i o n . I d . 

C o n c e r n i n g w h e t h e r t h e d e l a y was t h e p r o d u c t o f 

d e l i b e r a t e a c t i o n by t h e S t a t e d e s i g n e d t o g a i n a t a c t i c a l 

a d v a n t a g e , t h i s C o u r t has h e l d t h a t " b a r e a l l e g a t i o n s o f 

i m p r o p e r t a c t i c a l d e l a y on t h e s t a t e ' s p a r t i s i n s u f f i c i e n t t o 

e s t a b l i s h t h e n e c e s s a r y m a l e v o l e n t p u r p o s e . " S t o n e r , 418 So. 

2d a t 182. F u r t h e r m o r e , " [ a ] c a l c u l a t e d d e l a y h u r t s t h e 

p r o s e c u t i o n j u s t as much as t h e d e f e n s e . S i n c e t h e p r o s e c u t i o n 

i n a c r i m i n a l c a s e has t h e b u r d e n o f p r o v i n g i t s c a s e b e y o n d 

a r e a s o n a b l e d o u b t and t o a m o r a l c e r t a i n t y , dimmed memories, 

e v i d e n c e and u n a v a i l a b l e w i t n e s s e s have a s p e c i a l i m p a c t on 

t h e b u r d e n c a s t upon t h e p r o s e c u t i o n . " I d . 

R u l e 609, A l a . R. E v i d . , a u t h o r i z e s a t t a c k i n g t h e 

c r e d i b i l i t y o f a w i t n e s s by e v i d e n c e o f c o n v i c t i o n o f a c r i m e . 

However, t h a t r u l e p r o v i d e s a t i m e l i m i t , as f o l l o w s : 

" E v i d e n c e o f a c o n v i c t i o n u n d e r t h i s r u l e i s n o t 
a d m i s s i b l e i f a p e r i o d o f more t h a n t e n y e a r s has 
e l a p s e d s i n c e t h e d a t e o f t h e c o n v i c t i o n o r o f t h e 
r e l e a s e o f t h e w i t n e s s f r o m t h e c o n f i n e m e n t i m p o s e d 
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f o r t h a t c o n v i c t i o n , w h i c h e v e r i s t h e l a t e r d a t e , 
u n l e s s t h e c o u r t d e t e r m i n e s , i n t h e i n t e r e s t s o f 
j u s t i c e , t h a t t h e p r o b a t i v e v a l u e o f t h e c o n v i c t i o n 
s u p p o r t e d by s p e c i f i c f a c t s and c i r c u m s t a n c e s 
s u b s t a n t i a l l y o u t w e i g h s i t s p r e j u d i c i a l e f f e c t . 
However, e v i d e n c e o f a c o n v i c t i o n , more t h a n t e n 
y e a r s o l d as c a l c u l a t e d h e r e i n , i s n o t a d m i s s i b l e 
u n l e s s t h e p r o p o n e n t g i v e s t o t h e a d v e r s e p a r t y 
s u f f i c i e n t a d v a n c e w r i t t e n n o t i c e o f i n t e n t t o use 
s u c h e v i d e n c e t o p r o v i d e t h e a d v e r s e p a r t y w i t h a 
f a i r o p p o r t u n i t y t o c o n t e s t t h e use o f s u c h 
e v i d e n c e . " 

R u l e 6 0 9 ( b ) , A l a . R. E v i d . 

The A d v i s o r y C o m m i t t e e ' s N o t e s t o R u l e 609 s t a t e : 

" R u l e 609(b) r e c o g n i z e s t h a t c o n v i c t i o n s o v e r t e n 
y e a r s o l d a r e t o o remote t o be r e l e v a n t on t h e 
q u e s t i o n o f a w i t n e s s ' s c u r r e n t c r e d i b i l i t y . I n 
r a r e c i r c u m s t a n c e s , however, t h e t r i a l j u d g e may 
p e r m i t impeachment by a c o n v i c t i o n more t h a n t e n 
y e a r s o l d , i f two e l e m e n t s a r e met. F i r s t , t h e c o u r t 
must make a d e t e r m i n a t i o n , i n t h e i n t e r e s t s o f 
j u s t i c e , t h a t t h e p r o b a t i v e v a l u e o f t h e c o n v i c t i o n , 
j u d g e d by s p e c i f i c f a c t s and c i r c u m s t a n c e s , 
s u b s t a n t i a l l y o u t w e i g h s i t s p r e j u d i c i a l e f f e c t . 
S e c o n d , as a c o n d i t i o n p r e c e d e n t t o a d m i s s i b i l i t y , 
t h e p r o p o n e n t must have g i v e n t h e a d v e r s e p a r t y 
s u f f i c i e n t a d v a n c e w r i t t e n n o t i c e o f t h e i n t e n t t o 
use s u c h e v i d e n c e . " 

I n t h e p r e s e n t c a s e , C r a f t has f a i l e d t o meet h i s h e a v y 

b u r d e n o f s h o w i n g t h a t t h e p r e i n d i c t m e n t d e l a y c a u s e d a c t u a l 

p r e j u d i c e t o h i s d e f e n s e . As t h e A d v i s o r y C o m m i t t e e ' s N o t e s 

t o R u l e 609 r e c o g n i z e , c o n v i c t i o n s o v e r 10 y e a r s o l d a r e t o o 

r emote t o be r e l e v a n t t o t h e w i t n e s s ' s c u r r e n t c r e d i b i l i t y . 
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C r a f t d i s c u s s e s o n l y how J o n e s ' s c o n v i c t i o n was 

c o n t e m p o r a n e o u s w i t h h e r i n i t i a l s t a t e m e n t s t o l a w - e n f o r c e m e n t 

o f f i c e r s i n 1994. However, C r a f t has f a i l e d t o d e m o n s t r a t e 

how J o n e s ' s 1994 c o n v i c t i o n had any r e l e v a n c e t o h e r 

c r e d i b i l i t y as a w i t n e s s when she t e s t i f i e d a t t r i a l i n 2010; 

t h u s , we c o n c l u d e t h a t C r a f t has f a i l e d t o d e m o n s t r a t e t h a t he 

was a c t u a l l y p r e j u d i c e d by n o t b e i n g a l l o w e d t o i n t r o d u c e t h a t 

1994 c o n v i c t i o n as impeachment e v i d e n c e . F u r t h e r m o r e , o t h e r 

t h a n t h e f a c t o f t h e d e l a y i t s e l f , C r a f t does n o t c i t e any 

e v i d e n c e s u p p o r t i n g h i s a l l e g a t i o n t h a t t h e S t a t e d e l i b e r a t e l y 

w a i t e d t o i n d i c t h i m i n o r d e r t o " c a s t i t s key w i t n e s s i n a 

more f a v o r a b l e l i g h t t o t h e j u r y . " T h e r e f o r e , C r a f t ' s 

a l l e g a t i o n i s w i t h o u t m e r i t , and we h o l d t h a t t h e t r i a l c o u r t 

d i d n o t e x c e e d i t s d i s c r e t i o n i n n o t p e r m i t t i n g impeachment o f 

J o n e s by h e r c o n v i c t i o n t h a t was more t h a n 10 y e a r s o l d . 

V I I I . 

N e x t , s i m i l a r l y t o t h e p r e v i o u s i s s u e , C r a f t a l l e g e s t h a t 

t h e t r i a l c o u r t c o m m i t t e d r e v e r s i b l e e r r o r u n d e r R u l e 6 0 9 ( b ) , 

A l a . R. E v i d . , by n o t a l l o w i n g h im t o i n t r o d u c e e v i d e n c e o f 

J o n e s ' s 1994 f o r g e r y c o n v i c t i o n . However, C r a f t ' s argument 

a p p e a r s t o be n o n s e n s i c a l b e c a u s e , a l t h o u g h he r e c o g n i z e s t h a t 
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" R u l e 609(b) has t h e p u r p o s e o f p r e v e n t i n g c o n v i c t i o n s t h a t 

a r e t o o remote i n t i m e t o r e f l e c t t h e w i t n e s s ' s c u r r e n t 

c r e d i b i l i t y , " he s t a t e s t h a t , c o n c e r n i n g J o n e s ' s 1994 

c o n v i c t i o n , " [ i ] t i s h a r d t o i m a g i n e a c o n v i c t i o n h a v i n g more 

p r o b a t i v e v a l u e t h a n t h i s one i n a s c e r t a i n i n g t h e w i t n e s s ' s 

c r e d i b i l i t y a t t h e t i m e o f t h e v i c t i m ' s d e a t h . " C r a f t ' s b r i e f , 

a t 62 ( e m p h a s i s a d d e d ) . A g a i n , C r a f t has c o m p l e t e l y f a i l e d t o 

d e m o n s t r a t e t h a t J o n e s ' s 1994 c o n v i c t i o n a f f e c t e d h e r 

c r e d i b i l i t y a t t r i a l ; t h u s , he has f a i l e d t o show t h a t t h e 

t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n u n d e r R u l e 609 by n o t 

p e r m i t t i n g C r a f t t o i m p e a c h J o n e s w i t h t h a t c o n v i c t i o n . 

M o r e o v e r , even i f t h e r e f u s a l t o a l l o w C r a f t t o i m p e a c h 

J o n e s w i t h h e r 1994 c o n v i c t i o n was e r r o r , i t was h a r m l e s s 

e r r o r . See R u l e 45, A l a . R. App. P. ( p r o v i d i n g t h a t " [ n ] o 

judgment may be r e v e r s e d o r s e t a s i d e , n o r new t r i a l g r a n t e d 

i n any ... c r i m i n a l c a s e on t h e g r o u n d o f ... t h e i m p r o p e r 

a d m i s s i o n o r r e j e c t i o n o f e v i d e n c e ... u n l e s s i n t h e o p i n i o n 

o f t h e c o u r t t o w h i c h t h e a p p e a l i s t a k e n o r a p p l i c a t i o n i s 

made, a f t e r an e x a m i n a t i o n o f t h e e n t i r e c a u s e , i t s h o u l d 

a p p e a r t h a t t h e e r r o r c o m p l a i n e d o f has p r o b a b l y i n j u r i o u s l y 

a f f e c t e d s u b s t a n t i a l r i g h t s o f t h e p a r t i e s " ) . C r a f t was 
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a l l o w e d t o a t t a c k J o n e s ' s c r e d i b i l i t y by i n t r o d u c i n g e v i d e n c e 

t h a t she was c o n v i c t e d o f t h e f t by d e c e p t i o n and a n o t h e r 

f e l o n y o f f e n s e i n 2000. (R. 966, 981.) The Alabama Supreme 

C o u r t has h e l d t h a t t h e e x c l u s i o n o f a d m i s s i b l e e v i d e n c e "does 

n o t c o n s t i t u t e r e v e r s i b l e e r r o r " i f t h e e v i d e n c e " w o u l d have 

been m e r e l y c u m u l a t i v e o f o t h e r e v i d e n c e o f t h e same n a t u r e , 

w h i c h was a d m i t t e d . " Ex p a r t e Lawson, 476 So. 2d 122 ( A l a . 

1 9 8 5 ) . T h e r e f o r e , t h e t r i a l c o u r t ' s d e c i s i o n c o n c e r n i n g t h e 

i n t r o d u c t i o n o f J o n e s ' s 1994 c o n v i c t i o n d i d n o t p r o b a b l y 

i n j u r i o u s l y a f f e c t C r a f t ' s s u b s t a n t i a l r i g h t s . 

I X . 

N e x t , C r a f t a l l e g e s t h a t t h e t r i a l c o u r t v i o l a t e d h i s 

r i g h t t o a p u b l i c t r i a l u n d e r t h e S i x t h Amendment t o t h e 

U n i t e d S t a t e s C o n s t i t u t i o n b e c a u s e , on F e b r u a r y 12, 2010, t h e 

t r i a l c o u r t d e c i d e d t o h o l d c o u r t even t h o u g h t h e C h i e f 

J u s t i c e o f t h e Alabama Supreme C o u r t had o r d e r e d a l l o f f i c e s 

o f t h e U n i t e d J u d i c i a l S y s t e m t o be c l o s e d and t h e G o v e r n o r o f 

Alabama had o r d e r e d a l l t h e s t a t e o f f i c e s t o be c l o s e d due t o 

i n c l e m e n t w e a t h e r . To s u p p o r t h i s argument, C r a f t r e l i e s on 

Ex p a r t e E a s t e r w o o d , 980 So. 2d 367 ( A l a . 2 0 0 7 ) , w h i c h s e t s 

f o r t h a f o u r - p r o n g e d t e s t t o d e t e r m i n e w h e t h e r a c o u r t r o o m 
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c l o s u r e i n a c r i m i n a l t r i a l v i o l a t e s a d e f e n d a n t ' s r i g h t t o a 

p u b l i c t r i a l u n d e r t h e S i x t h Amendment. 4 C r a f t a r g u e s t h a t 

t h e f o u r - p r o n g e d t e s t was n o t s a t i s f i e d i n t h e p r e s e n t c a s e . 

However, b a s e d on t h e f o l l o w i n g , we h o l d t h a t t h e c o u r t r o o m 

was n o t c l o s e d and, t h u s , t h e f o u r - p r o n g e d t e s t has no 

a p p l i c a b i l i t y i n t h e p r e s e n t c a s e . 

On t h e m o r n i n g o f F e b r u a r y 12, 2010, t h e t r i a l c o u r t 

n o t e d f o r t h e r e c o r d t h a t e v e r y c o u n t y i n t h e s t a t e was u n d e r 

a s e v e r e - w i n t e r - w e a t h e r w a r n i n g , e x c e p t f o r t h e c o u n t y where 

t h i s t r i a l was b e i n g h e l d . The t r i a l j u d g e s t a t e d t h a t he had 

d r i v e n 18-20 m i l e s t o t h e c o u r t h o u s e t h a t m o r n i n g and t h a t he 

saw no p r e c i p i t a t i o n . He a l s o n o t e d t h a t t h e t e m p e r a t u r e was 

a b o u t 35 d e g r e e s . A l l 14 members o f t h e j u r y were a t t h e 

c o u r t h o u s e . The t r i a l c o u r t s t a t e d t h a t t h e c o u r t h o u s e was 

open and t h a t t h e c o u n t y o f f i c e s were open. The t r i a l j u d g e 

4"[W]e h o l d t h a t b e f o r e a t r i a l c o u r t can o r d e r a t o t a l 
c l o s u r e of the courtroom, even on a temporary b a s i s , the 
f o u r - p r o n g t e s t s e t f o r t h i n W a l l e r must be s a t i s f i e d : '[1] 
[T]he p a r t y s e e k i n g t o c l o s e the h e a r i n g must advance an 
o v e r r i d i n g i n t e r e s t t h a t i s l i k e l y t o be p r e j u d i c e d , [2] the 
c l o s u r e must be no bro a d e r than n e c e s s a r y t o p r o t e c t t h a t 
i n t e r e s t , [3] the t r i a l c o u r t must c o n s i d e r r e a s o n a b l e 
a l t e r n a t i v e s t o c l o s i n g the p r o c e e d i n g , and [4] i t must make 
f i n d i n g s adequate t o sup p o r t the c l o s u r e . ' " Easterwood, 980 
So. 2d a t 376 ( q u o t i n g W a l l e r v. G e o r g i a , 467 U.S. 39, 48 
(1984)). 
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f u r t h e r s t a t e d t h a t t h e s e c u r i t y o f f i c e r s f o r t h e c o u r t h o u s e 

were a t t h e i r s t a t i o n s and t h e d o o r s o f t h e c o u r t h o u s e were 

open when he a r r i v e d a t t h e c o u r t h o u s e a t 7 a.m. The t r i a l 

j u d g e a l s o s t a t e d t h a t t h e l o c a l r a d i o s t a t i o n o r i g i n a l l y 

a n n o u n c e d t h a t t h e c o u r t s y s t e m was c l o s e d , b u t he c a l l e d t h e 

p e o p l e a t t h e s t a t i o n a r o u n d 6:45 a.m. and i n f o r m e d them t h a t 

he w o u l d be h o l d i n g c o u r t t h a t day. The t r i a l j u d g e a l s o had 

t h e c i r c u i t c l e r k p u t t h a t announcement on t h e a n s w e r i n g 

m a c h i n e f o r t h e c o u r t h o u s e p h o n e s . The t r i a l j u d g e s t a t e d 

t h a t , a f t e r h i s c a l l t o t h e r a d i o s t a t i o n , he h e a r d t h e 

s t a t i o n announce t h a t h i s c o u r t was i n s e s s i o n . The t r i a l 

j u d g e a l s o i n f o r m e d a r e p o r t e r f o r a l o c a l n ewspaper t h a t 

c o u r t w o u l d be i n s e s s i o n . The t r i a l j u d g e n o t e d t h a t t h e r e 

were 9 o r 10 members o f t h e p u b l i c s e a t e d i n t h e g a l l e r y o f 

t h e c o u r t r o o m . Most o f t h o s e p e o p l e a p p e a r e d t o be C r a f t ' s 

f a m i l y members. F i n a l l y , t h e t r i a l c o u r t s t a t e d t h a t t h e 

c o u r t h o u s e d o o r s were u n l o c k e d and open t o t h e g e n e r a l p u b l i c . 

(R. 1079-84.) 

The U n i t e d S t a t e s Supreme C o u r t has h e l d t h a t t h e S i x t h 

Amendment's " r e q u i r e m e n t o f a p u b l i c t r i a l i s s a t i s f i e d by t h e 

o p p o r t u n i t y o f members o f t h e p u b l i c and t h e p r e s s t o a t t e n d 
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t h e t r i a l and t o r e p o r t what t h e y have o b s e r v e d . " N i x o n v.  

Warner Commc'ns, I n c . , 435 U.S. 589, 610 ( 1 9 7 8 ) . The U n i t e d 

S t a t e s C o u r t o f A p p e a l s f o r t h e T e n t h C i r c u i t has h e l d t h a t "a 

d e f e n d a n t ' s S i x t h Amendment r i g h t t o a p u b l i c t r i a l r e q u i r e s 

some a f f i r m a t i v e a c t by t h e t r i a l c o u r t meant t o e x c l u d e 

p e r s o n s f r o m t h e c o u r t r o o m . " U n i t e d S t a t e s v. A l - S m a d i , 15 

F.3d 153, 154 ( 1 0 t h C i r . 1 9 9 4 ) . N e v e r t h e l e s s , o t h e r f e d e r a l 

c i r c u i t s have h e l d t h a t a c o u r t r o o m may be c l o s e d u n d e r t h e 

S i x t h Amendment w i t h o u t an e x p r e s s o r d e r f r o m t h e t r i a l c o u r t 

i f a c o u r t o f f i c e r ' s c l o s u r e o f a c o u r t r o o m impedes p u b l i c 

a c c e s s . See, e.g., Owens v. U n i t e d S t a t e s , 483 F.3d 48, 63 

( 1 s t C i r . 2007) ( h o l d i n g t h a t U n i t e d S t a t e s m a r s h a l s ' b a r r i n g 

t h e p u b l i c f r o m t h e c o u r t r o o m f o r an e n t i r e day o f j u r y 

s e l e c t i o n was an i m p r o p e r c l o s u r e u n d e r t h e S i x t h Amendment 

even i f t h e t r i a l j u d g e was unaware t h a t t h e p u b l i c was b e i n g 

b a r r e d f r o m t h e c o u r t r o o m ) ; W a l t o n v. B r i l e y , 361 F.3d 431, 

432-33 ( 7 t h C i r . 2004) ( h o l d i n g t h a t t h e p r o s e c u t i o n ' s 

p r e s e n t a t i o n o f i t s c a s e " i n t h e l a t e e v e n i n g h o u r s a f t e r t h e 

c o u r t h o u s e had been c l o s e d and l o c k e d f o r t h e n i g h t , " w h i c h 

" s e r v e d t o f o r e c l o s e t h e a t t e n d a n c e o f t h e p u b l i c , " v i o l a t e d 
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t h e S i x t h Amendment, and " [ w ] h e t h e r t h e c l o s u r e was 

i n t e n t i o n a l o r i n a d v e r t e n t i s c o n s t i t u t i o n a l l y i r r e l e v a n t " ) . 

I n t h e p r e s e n t c a s e , on F e b r u a r y 12, 2010, any member o f 

t h e p u b l i c d e s i r i n g t o a t t e n d C r a f t ' s t r i a l and t o r e p o r t what 

t h e y o b s e r v e d had t h e o p p o r t u n i t y t o do s o . Th e r e i s no 

e v i d e n c e i n d i c a t i n g t h a t any member o f t h e p u b l i c who s o u g h t 

e n t r y i n t o t h e c o u r t r o o m was d e n i e d e n t r y . We c o n c l u d e t h a t 

f o r c o n s t i t u t i o n a l p u r p o s e s t h e c o u r t h o u s e was n o t c l o s e d , 

and, t h u s , t h e f o u r - p r o n g e d t e s t s e t f o r t h i n E a s t e r w o o d has 

no a p p l i c a b i l i t y t o t h e p r e s e n t s i t u a t i o n . T h e r e f o r e , C r a f t ' s 

a rgument i s w i t h o u t m e r i t , and we h o l d t h a t h i s r i g h t t o a 

p u b l i c t r i a l u n d e r t h e S i x t h Amendment was n o t v i o l a t e d . 

X. 

N e x t , C r a f t a l l e g e s t h a t t h e t r i a l c o u r t c o m m i t t e d 

r e v e r s i b l e e r r o r by i m p r o p e r l y commenting t h a t Edward's body 

was f o u n d i n a w e l l . C r a f t a l l e g e s t h a t t h e comment was 

i m p r o p e r b e c a u s e , he s a y s , t h e i d e n t i t y o f t h e body f o u n d i n 

t h e w e l l was i n d i s p u t e . The S t a t e r e s p o n d s t h a t t h e t r i a l 

c o u r t ' s comment t o t h e j u r y d i d n o t a f f e c t t h e outcome o f t h e 

t r i a l and, t h u s , does n o t r e q u i r e r e v e r s a l . 
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S h o r t l y b e f o r e t h e t r i a l c o u r t began q u e s t i o n i n g t h e j u r y 

p a n e l , t h e t r i a l c o u r t s t a t e d : 

" I want t o t e l l you j u s t a l i t t l e b i t a b o u t t h e 
e v e n t o r e v e n t s t h a t b r i n g us h e r e t o d a y . I n a b o u t 
May o f 1993, B o b b i e N a b o r s Edwards d i s a p p e a r e d . I n 
M a r c h , 1 994, h e r body was f o u n d i n a w e l l n e a r an 
abandoned house h e r e i n J a c k s o n C o u n t y . " 

(R. 554.) C r a f t o b j e c t e d t o t h a t c h a r a c t e r i z a t i o n o f t h e 

f a c t s and a s k e d t h e c o u r t t o r e v i s e t h e s t a t e m e n t " t o s a y t h a t 

a body was f o u n d and t h a t t h e y e x p e c t -- t h e S t a t e -- t h e y ' v e 

g o t t o p r o v e i t ' s B o b b i e N a b o r s E d w a r d s . " I d . The t r i a l c o u r t 

o v e r r u l e d t h e o b j e c t i o n . (R. 555.) L a t e r , C r a f t moved f o r a 

m i s t r i a l b a s e d on t h e same g r o u n d , and t h e t r i a l c o u r t 

o v e r r u l e d t h a t m o t i o n . (R. 594.) C r a f t a l l e g e s t h a t t h e 

i d e n t i t y o f t h e body f o u n d i n t h e w e l l was i n d i s p u t e b e c a u s e 

D a n i e l P i e r c e , an p o l i c e i n v e s t i g a t o r , t e s t i f i e d t h a t an 

e mployee o f a K-mart d i s c o u n t r e t a i l s t o r e t o l d h i m t h a t 

someone p u r p o r t i n g t o be Edwards and u s i n g h e r i d e n t i f i c a t i o n 

r e t u r n e d some c l o t h i n g t o K-mart a p p r o x i m a t e l y t h r e e months 

a f t e r she was r e p o r t e d m i s s i n g . (R. 1582-86.) 

T h i s C o u r t has h e l d : 

" ' " E a c h c a s e o f a l l e g e d l y i m p r o p e r r e m a r k s by a 
t r i a l j u d g e must be j u d g e d on i t s own p e c u l i a r 
f a c t s . O g l e n v. S t a t e , 440 So. 2d 1172, 1175-76 
( A l a . C r . A p p . ) , c e r t . d e n i e d , Ex p a r t e O g l e n , 440 
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So. 2d 1177 ( A l a . 1 9 8 3 ) ; James v. S t a t e , 337 So. 2d 
1332, 1341 ( A l a . C r . App. 1 9 7 6 ) . " Gamble v. S t a t e , 
480 So. 2d 38, 40 ( A l a . C r . App. 1 9 8 5 ) . Even i f a 
t r i a l j u d g e ' s s t a t e m e n t s a r e e r r o n e o u s , " ' [ i ] t 
c a n n o t be s e r i o u s l y c o n t e n d e d t h a t e v e r y e x p r e s s i o n 
o f o p i n i o n by t h e c o u r t , d u r i n g t h e p r o g r e s s o f t h e 
t r i a l , ... s h a l l f u r n i s h g r o u n d f o r r e v e r s a l . ' Lang  
v. S t a t e , 279 A l a . 169, 170, 182 So. 2d 899 ( 1 9 6 6 ) . " 
Gamble v. S t a t e , s u p r a , a t 40. "'Remarks by t h e 
t r i a l j u d g e may be open t o c r i t i c i s m , b u t t h e y a r e 
n o t e r r o r u n l e s s t h e y have a f f e c t e d t h e r e s u l t o f 
t h e t r i a l . ' " Towns v. S t a t e , 494 So. 2d 7 98 , 80 0 
( A l a . C r . App. 1 9 8 6 ) , q u o t i n g Cox v. S t a t e , 489 So. 
2d 612 ( A l a . C r . App. 1 9 8 5 ) . See a l s o M c C o v e r y v.  
S t a t e , 365 So. 2d 358 ( A l a . C r . App. 1 9 7 8 ) . ' " 

D o o l e y v. S t a t e , 575 So. 2d 1191, 1194 ( A l a . C r i m . App. 1990) 

( q u o t i n g M c N e e l y v. S t a t e , 524 So. 2d 375, 380 ( A l a . C r i m . 

App. 1 9 8 6 ) ) . F u r t h e r m o r e , " [ t ] h e c o u r t does n o t i n v a d e t h e 

p r o v i n c e o f t h e j u r y i n a c r i m i n a l p r o s e c u t i o n by s t a t i n g t h a t 

t h e r e i s o r i s n o t e v i d e n c e o f p a r t i c u l a r f a c t s when s u c h i s 

t h e c a s e . " S e i b o l d v. S t a t e , 287 A l a . 549, 562, 253 So. 2d 

302, 315 ( A l a . 1 9 7 0 ) . 

I n t h e p r e s e n t c a s e , t h e t r i a l c o u r t ' s comment d i d n o t 

a f f e c t t h e r e s u l t o f t h e t r i a l . The e v i d e n c e was o v e r w h e l m i n g 

t h a t t h e body t h a t was r e c o v e r e d f r o m t h e w e l l n e a r t h e 

abandoned house was E d w a r d s ' s body. As n o t e d e a r l i e r , n o t 

o n l y d i d Dr. Embry i d e n t i f y t h e body t h a t was r e c o v e r e d f r o m 

t h e w e l l as E d w a r d s ' s body i n h i s a u t o p s y r e p o r t , J u d i t h 
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J o n e s ' s t e s t i m o n y was p r o p e r l y a l l o w e d i n t o e v i d e n c e , and she 

e x p l i c i t l y i d e n t i f i e d t h e body a t t h e abandoned house t h a t was 

dumped i n t o t h e w e l l as E d w a r d s ' s body. T e s t i m o n y f r o m a 

p o l i c e i n v e s t i g a t o r s t a t i n g t h a t a K-mart employee t o l d h im 

t h a t someone u s i n g E d w a r d s ' s i d e n t i f i c a t i o n r e t u r n e d some 

c l o t h i n g t o K-mart a p p r o x i m a t e l y t h r e e months a f t e r she was 

r e p o r t e d m i s s i n g i s w h o l l y i n s u f f i c i e n t t o r e b u t an e x p l i c i t 

i d e n t i f i c a t i o n o f t h e body. We h o l d t h a t t h e t r i a l c o u r t ' s 

comment d i d n o t a f f e c t t h e r e s u l t o f t h e t r i a l and, t h u s , does 

n o t c o n s t i t u t e a g r o u n d f o r r e v e r s a l . 

X I . 

N e x t , C r a f t a l l e g e s t h a t t h e t r i a l c o u r t e r r e d i n 

c o n d u c t i n g an i n camera e x a m i n a t i o n o f J o n e s w i t h o u t him o r 

h i s c o u n s e l p r e s e n t . S p e c i f i c a l l y , C r a f t a l l e g e s t h a t he was 

d e n i e d h i s r i g h t t o be p r e s e n t a t a c r i t i c a l s t a g e o f t h e 

p r o c e e d i n g s a g a i n s t him. 

C r a f t f i l e d a m o t i o n i n l i m i n e t o p r e v e n t J o n e s f r o m 

t e s t i f y i n g a g a i n s t him a t t r i a l . The m o t i o n was b a s e d on t h e 

m a r i t a l p r i v i l e g e . The t r i a l c o u r t d e c i d e d t o c o n d u c t an i n 

camera e x a m i n a t i o n o f J o n e s t o d e t e r m i n e w h e t h e r t h a t 
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p r i v i l e g e was a p p l i c a b l e and, i f s o , w h e t h e r an e x c e p t i o n t o 

t h a t p r i v i l e g e was a p p l i c a b l e . 

I n i t i a l l y , t h e t r i a l c o u r t a s k e d e v e r y o n e e x c e p t t h e 

p r o s e c u t o r s t o l e a v e t h e c o u r t r o o m w h i l e he c o n d u c t e d t h e i n 

camera e x a m i n a t i o n . One o f C r a f t ' s a t t o r n e y s o b j e c t e d and 

s t a t e d : " I d o n ' t -- I d o n ' t u n d e r s t a n d t h a t as i n camera. I 

b e l i e v e i t ' s an ex p a r t e p r o c e e d i n g . We w o u l d a s k t h a t a t 

l e a s t one t h a t b o t h o f us be p r e s e n t i f we're g o i n g t o a l l o w 

t h e S t a t e t o be p r e s e n t . " (R. 266.) The t r i a l c o u r t o v e r r u l e d 

t h a t o b j e c t i o n , and C r a f t and h i s a t t o r n e y s l e f t t h e 

c o u r t r o o m . (R. 266-68.) However, b e f o r e t h e e x a m i n a t i o n o f 

J o n e s t o o k p l a c e , t h e t r i a l c o u r t gave one o f t h e p r o s e c u t o r s 

t h e o p p o r t u n i t y t o a d d r e s s t h e c o u r t . The p r o s e c u t o r s e t 

f o r t h t h e p u r p o s e o f t h e i n camera e x a m i n a t i o n , C r a f t ' s 

p o s i t i o n on t h e i s s u e , t h e S t a t e ' s p o s i t i o n , and what t h e 

S t a t e e x p e c t e d t h e e v i d e n c e t o be, as s e t f o r t h i n t h e S t a t e ' s 

r e s p o n s e t o C r a f t ' s m o t i o n i n l i m i n e . (R. 268-70.) The 

p r o s e c u t o r a l s o c o n t e n d e d t h a t t h e p r o s e c u t o r s s h o u l d n o t be 

p r e s e n t d u r i n g t h e i n camera e x a m i n a t i o n . (R. 270-71.) The 

t r i a l c o u r t t h e n e x c u s e d t h e p r o s e c u t o r s b e f o r e t h e 

e x a m i n a t i o n t o o k p l a c e . (R. 271-72.) D u r i n g t h e e x a m i n a t i o n , 

59 



CR-09-0980 

o n l y t h e t r i a l j u d g e , t h e c o u r t r e p o r t e r , and J o n e s were 

p r e s e n t . (R. 272.) The t r i a l c o u r t q u e s t i o n e d J o n e s 

c o n c e r n i n g what t h e n a t u r e o f h e r t e s t i m o n y w o u l d be and 

w h e t h e r she d e s i r e d t o r e l i n q u i s h t h e m a r t i a l p r i v i l e g e and 

h e r r i g h t s a g a i n s t s e l f - i n c r i m i n a t i o n . (R. 273-92.) 

On a p p e a l , C r a f t c o n t e n d s t h a t he was d e n i e d h i s r i g h t t o 

be p r e s e n t a t a c r i t i c a l s t a g e o f t h e p r o c e e d i n g s a g a i n s t h im. 

S p e c i f i c a l l y , C r a f t now a l l e g e s t h a t he was d e n i e d h i s r i g h t 

t o be p r e s e n t d u r i n g t h e i n camera e x a m i n a t i o n o f J o n e s and 

t h a t he was d e n i e d h i s r i g h t t o be p r e s e n t when t h e S t a t e 

a d d r e s s e d t h e C o u r t b e f o r e t h e e x a m i n a t i o n . However, C r a f t 

d i d n o t p r o p e r l y p r e s e n t e i t h e r o f t h o s e s p e c i f i c i s s u e s t o 

t h e t r i a l c o u r t . The o n l y o b j e c t i o n C r a f t r a i s e d i n t h e t r i a l 

c o u r t s t a t e d t h a t he s h o u l d n o t be e x c l u d e d f r o m t h e i n camera 

e x a m i n a t i o n i f t h e S t a t e was n o t e x c l u d e d . U l t i m a t e l y , t h e 

S t a t e was e x c l u d e d f r o m t h e e x a m i n a t i o n b e f o r e i t b egan; t h u s , 

t h e o n l y s t a t e d g r o u n d o f C r a f t ' s o b j e c t i o n became moot and he 

does n o t r a i s e t h a t s p e c i f i c g r o u n d on a p p e a l . 

The Alabama Supreme C o u r t has h e l d t h a t " [ t ] h e s t a t e m e n t 

o f s p e c i f i c g r o u n d s o f o b j e c t i o n w a i v e s a l l g r o u n d s n o t 

s p e c i f i e d , and t h e t r i a l c o u r t w i l l n o t be p u t i n e r r o r on 
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g r o u n d s n o t a s s i g n e d a t t r i a l . " Ex p a r t e F r i t h , 526 So. 2d 

880, 882 ( A l a . 1 9 8 7 ) . F u r t h e r m o r e , " ' [ t ] h e r u l e a g a i n s t 

r a i s i n g an i s s u e f o r t h e f i r s t t i m e a t t h e a p p e l l a t e l e v e l 

a p p l i e s e ven i f t h e i s s u e r a i s e d w o u l d p r e s e n t c o n s t i t u t i o n a l 

q u e s t i o n s . ' " Ex p a r t e C lemons, 55 So. 3d 348, 351 ( A l a . 2007) 

( q u o t i n g Ex p a r t e L i n n e l l , 484 So. 2d 455, 457 ( A l a . 1 9 8 6 ) ) . 

T h e r e f o r e , C r a f t ' s a r g u m e n t s t h a t he was d e n i e d h i s r i g h t t o 

be p r e s e n t d u r i n g t h e i n camera e x a m i n a t i o n o f J o n e s and t h a t 

he was d e n i e d h i s r i g h t t o be p r e s e n t when t h e S t a t e a d d r e s s e d 

t h e C o u r t b e f o r e t h e e x a m i n a t i o n began a r e n o t p r o p e r l y b e f o r e 

t h i s C o u r t f o r r e v i e w . 

M o r e o v e r , C r a f t was n o t i m p r o p e r l y e x c l u d e d f r o m a 

c r i t i c a l s t a g e i n t h e p r o c e e d i n g s a g a i n s t him. I n J a c k s o n v. 

S t a t e , 791 So. 2d 979 ( A l a . C r i m . App. 2 0 0 0 ) , t h i s C o u r t h e l d : 

" R u l e 9 . 1 ( a ) , A l a . R. C r i m . P., p r o v i d e s t h a t a 
' d e f e n d a n t has t h e r i g h t t o be p r e s e n t a t t h e 
a r r a i g n m e n t and a t e v e r y s t a g e o f t h e t r i a l , 
i n c l u d i n g t h e s e l e c t i o n o f t h e j u r y , t h e g i v i n g o f 
a d d i t i o n a l i n s t r u c t i o n s p u r s u a n t t o R u l e 21, t h e 
r e t u r n o f t h e v e r d i c t , and s e n t e n c i n g . ' A t t h e t i m e 
o f J a c k s o n ' s t r i a l , a c a p i t a l d e f e n d a n t c o u l d n o t 
w a i v e h i s r i g h t t o be p r e s e n t . See R u l e 
9 . 1 ( b ) ( 2 ) ( i ) , A l a . R. C r i m . P. However, Alabama 
c o u r t s h e l d ' t h a t i f a c a p i t a l d e f e n d a n t i s a b s e n t 
f r o m n o n c r i t i c a l s t a g e s o f t r i a l and i f h i s p r e s e n c e 
w o u l d n o t have b e n e f i t t e d h i s d e f e n s e , no e r r o r 
o c c u r s . ' B u r g e s s v. S t a t e , 723 So. 2d 742, 760 ( A l a . 
C r . App. 1 9 9 7 ) , a f f ' d , 723 So. 2d 770 ( A l a . 1 9 9 8 ) , 
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c e r t . d e n i e d , 526 U.S. 1052, 119 S. C t . 1360, 143 L. 
Ed. 2d 521 ( 1 9 9 9 ) , c i t i n g H a r r i s v. S t a t e , 632 So. 
2d 503, 510-12 ( A l a . C r . App. 1 9 9 2 ) , a f f ' d , 632 So. 
2d 543 ( A l a . 1 9 9 3 ) , a f f ' d , 513 U.S. 504, 115 S. C t . 
1031, 130 L. Ed. 2d 1004 ( 1 9 9 5 ) . 

" ' " B e c a u s e t h e b a s i s o f t h e r i g h t t o be p r e s e n t 
a t t r i a l i s t h e c o n s t i t u t i o n a l mandate [ t h a t one be 
p r o v i d e d ] an o p p o r t u n i t y t o d e f e n d o n e s e l f , due 
p r o c e s s r e q u i r e s t h a t t h e d e f e n d a n t be p e r s o n a l l y 
p r e s e n t ' t o t h e e x t e n t t h a t a f a i r and j u s t h e a r i n g 
w o u l d be t h w a r t e d by h i s a b s e n c e , and t o t h a t e x t e n t 
o n l y . ' " ' B u r g e s s v. S t a t e , 827 So. 2d 134, 186 ( A l a . 
C r . App. 1 9 9 8 ) , q u o t i n g F i n n e y v. Z a n t , 70 9 F.2d 
643, 646 ( 1 1 t h C i r . 1 9 8 3 ) , q u o t i n g , i n t u r n , S n y d e r  
v. M a s s a c h u s e t t s , 291 U.S. 97, 107-8, 54 S. C t . 330, 
78 L. Ed. 674 ( 1 9 3 4 ) . I n H a r r i s , s u p r a , t h i s c o u r t 
s t a t e d : 

"'"A d e f e n d a n t ' s r i g h t t o be p r e s e n t 
a t a l l s t a g e s o f a c r i m i n a l t r i a l d e r i v e s 
f r o m t h e c o n f r o n t a t i o n c l a u s e o f t h e S i x t h 
Amendment and t h e due p r o c e s s c l a u s e o f t h e 
F o u r t e e n t h Amendment. I l l i n o i s v. A l l e n , 
397 U.S. 337, 338, 90 S. C t . 1057, 1058, 25 
L. Ed. 2d 353 (1 9 7 0 ) ; Hopt v. U t a h , 110 
U.S. 574, 579, 4 S. C t . 202, 204, 28 L. Ed. 
262 ( 1 8 8 4 ) . T h i s r i g h t e x t e n d s t o a l l 
h e a r i n g s t h a t a r e an e s s e n t i a l p a r t o f t h e 
t r i a l -- i . e . , t o a l l p r o c e e d i n g s a t w h i c h 
t h e d e f e n d a n t ' s p r e s e n c e 'has a r e l a t i o n , 
r e a s o n a b l y s u b s t a n t i a l , t o t h e f u l l n e s s o f 
h i s o p p o r t u n i t y t o d e f e n d a g a i n s t t h e 
c h a r g e . ' S n y d e r v. M a s s a c h u s e t t s , 291 U.S. 
97, 105-06, 54 S. C t . 330, 332, 78 L. Ed. 
674 (1934 ). Compare Hopt v. U t a h , s u p r a 
( d e f e n d a n t has r i g h t t o be p r e s e n t a t 
e m p a n e l i n g o f j u r o r s ) ; B a r t o n e v. U n i t e d  
S t a t e s , 375 U.S. 52, 84 S. C t . 21, 11 L. 
Ed. 2d 11 (1963) ( c o u r t c a n n o t impose 
s e n t e n c e i n a b s e n c e o f d e f e n d a n t ) ; w i t h 
U n i t e d S t a t e s v. H o w e l l , 514 F.2d 710 ( 5 t h 
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C i r . 1 9 7 5 ) ; c e r t . d e n i e d , 429 U.S. 838, 97 
S. C t . 109, 50 L. Ed. 2d 105 ( 1 9 7 6 ) ( n o 
r i g h t t o be p r e s e n t a t i n camera c o n f e r e n c e 
c o n c e r n i n g a t t e m p t e d b r i b e o f j u r o r ) ; 
U n i t e d S t a t e s v. G r a d s k y , 434 F.2d 880 ( 5 t h 
C i r . 1 9 7 0 ) , c e r t . d e n i e d , 409 U.S. 894, 93 
S. C t . 203, 34 L. Ed. 2d 151 (1972) ( r i g h t 
t o p r e s e n c e does n o t e x t e n d t o e v i d e n t i a r y 
h e a r i n g on s u p p r e s s i o n m o t i o n . ) " ' 

"632 So. 2d a t 511, q u o t i n g P r o f f i t t v. W a i n w r i g h t , 
685 F.2d 1227 ( 1 1 t h C i r . 1982 ), c e r t . d e n i e d , 464 
U.S. 1002, 104 S. C t . 508, 78 L. Ed. 2d 697 ( 1 9 8 3 ) . " 

791 So. 2d a t 1004 ( f o o t n o t e o m i t t e d ) . 

I n t h e p r e s e n t c a s e , a f a i r and j u s t h e a r i n g was n o t 

t h w a r t e d by C r a f t ' s a b s e n c e f r o m t h e i n camera e x a m i n a t i o n o r 

h i s a b s e n c e f r o m t h e b r i e f e x c h a n g e between t h e t r i a l c o u r t 

and t h e p r o s e c u t o r i m m e d i a t e l y b e f o r e t h e e x a m i n a t i o n . The 

e x a m i n a t i o n c o n c e r n e d d e t e r m i n i n g a p r e l i m i n a r y e v i d e n t i a r y 

q u e s t i o n , n o t t h e m e r i t s o f t h e c h a r g e s . I t was m e r e l y a 

p r e l i m i n a r y i n q u i r y where g u i l t o r i n n o c e n c e was n o t a t s t a k e . 

The e x c h a n g e between t h e t r i a l c o u r t and t h e p r o s e c u t o r 

i m m e d i a t e l y b e f o r e t h e e x a m i n a t i o n d i d n o t a p p e a r t o s t a t e 

a n y t h i n g t h a t had n o t been s t a t e d e a r l i e r o t h e r t h a n t h e f a c t 

t h a t t h e S t a t e d e s i r e d t o be e x c l u d e d f r o m t h e i n camera 

e x a m i n a t i o n . C r a f t does n o t c i t e any a u t h o r i t y h o l d i n g t h a t 

s u c h an e x a m i n a t i o n i s a c r i t i c a l s t a g e i n t h e p r o c e e d i n g s . 
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F u r t h e r m o r e , l a t e r , J o n e s t e s t i f i e d i n f r o n t o f t h e j u r y , and 

C r a f t had t h e o p p o r t u n i t y t o f u l l y c r o s s - e x a m i n e h e r . 

T h e r e f o r e , we h o l d t h a t t h e t r i a l c o u r t d i d n o t commit 

r e v e r s i b l e e r r o r c o n c e r n i n g t h i s i s s u e . 

X I I . 

N e x t , C r a f t a l l e g e s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g 

h i s r e q u e s t t o i n s p e c t c e r t a i n s e a l e d w i t n e s s s t a t e m e n t s . 

A f t e r t h e t r i a l was o v e r , C r a f t made a g e n e r a l m o t i o n u n d e r Ex  

p a r t e Key, 8 90 So. 2d 1056 ( A l a . 2 0 0 3 ) , t o " r e v i e w f o r 

e x c u l p a t o r y m a t e r i a l " s t a t e m e n t s t h a t had been p l a c e d u n d e r 

s e a l . (C. 287, R. 1912-13.) The t r i a l c o u r t d e n i e d t h a t 

m o t i o n . (R. 1913.) On a p p e a l , C r a f t a l l e g e s t h a t he w a n t e d t o 

r e v i e w t h e s e a l e d s t a t e m e n t s o f A n t h o n y S o u t h e a r d , K e n n e t h 

J o r d a n , and J o n e s , a l l o f whom t e s t i f i e d a t t r i a l as w i t n e s s e s 

f o r t h e S t a t e . (R. 1324, 1550, 927.) 

I n Key, t h e Alabama Supreme C o u r t h e l d : "Once a 

p r o s e c u t i o n w i t n e s s has t e s t i f i e d on d i r e c t e x a m i n a t i o n , 

h o wever, a d e f e n d a n t , upon l a y i n g a p r o p e r p r e d i c a t e , i s 

e n t i t l e d t o i n s p e c t a p r i o r s t a t e m e n t o f t h e w i t n e s s f o r t h e 

p u r p o s e o f c r o s s - e x a m i n i n g o r i m p e a c h i n g t h e w i t n e s s . " 890 So. 

2d a t 1064. I n Key, t h e d e f e n d a n t moved t h e t r i a l c o u r t t o 
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i n s p e c t a p r i o r s t a t e m e n t o f a p r o s e c u t i o n w i t n e s s i m m e d i a t e l y 

a f t e r t h e w i t n e s s t e s t i f i e d c o n c e r n i n g t h e p r i o r s t a t e m e n t . 

I d . a t 1058. The t r i a l c o u r t d e n i e d t h e m o t i o n . I d . 

T h i s C o u r t has h e l d : 

" ' A l t h o u g h c o u r t s have sometimes d e p a r t e d f r o m 
t h i s r u l e , g e n e r a l l y , i n a n a l o g y t o t h e r u l e 
l i m i t i n g t h e s c o p e o f r e v i e w on a p p e a l t o q u e s t i o n s 
r a i s e d b e l o w , a new t r i a l w i l l n o t be g r a n t e d f o r 
m a t t e r s p e r t a i n i n g t o r u l i n g s , e v i d e n c e , o r 
o c c u r r e n c e s a t a t r i a l , i n c l u d i n g e r r o n e o u s c o n d u c t 
on t h e p a r t o f t h e c o u r t , c o u n s e l , o r j u r y , u n l e s s 
t i m e l y and s u f f i c i e n t o b j e c t i o n s , r e q u e s t s , m o t i o n s 
o r e x c e p t i o n s have been made and t a k e n . Any g r o u n d s 
w h i c h m i g h t have been a f f o r d e d by s u c h m a t t e r s a r e 
p r e s umed t o have been w a i v e d , e x c e p t where s u c h 
m a t t e r s were unknown t o a p p l i c a n t u n t i l a f t e r 
v e r d i c t and c o u l d n o t have been d i s c o v e r e d by t h e 
e x e r c i s e o f r e a s o n a b l e d i l i g e n c e , and e x c e p t i n 
i n s t a n c e s o f f u n d a m e n t a l e r r o r s w h i c h o f t h e m s e l v e s 
i n v a l i d a t e t h e t r i a l . [ C i t a t i o n s o m i t t e d ] . ' " 

Woodard v. S t a t e , 4 80 So. 2d 69, 73 ( A l a . C r i m . App. 1 985) 

( q u o t i n g L e v e r e t t v. S t a t e , 462 So. 2d 972, 979 ( A l a . C r i m . 

App. 1 9 8 4 ) ) . F u r t h e r m o r e , " [ t ] h e g r o u n d s u r g e d on a m o t i o n 

f o r a new t r i a l must o r d i n a r i l y be p r e s e r v e d a t t r i a l by 

t i m e l y and s p e c i f i c o b j e c t i o n s . " T r a w i c k v. S t a t e , 431 So. 2d 

574, 578-79 ( A l a . C r i m . App. 1 9 8 3 ) . 

I n t h e p r e s e n t c a s e , C r a f t d i d n o t move t h e t r i a l c o u r t 

t o i n s p e c t t h e s e a l e d p r i o r s t a t e m e n t s o f t h e p r o s e c u t i o n 

w i t n e s s e s when t h e y t e s t i f i e d a t t r i a l . C r a f t moved t h e t r i a l 
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c o u r t t o i n s p e c t t h e s t a t e m e n t s o n l y a f t e r t h e v e r d i c t , and he 

d i d n o t o b t a i n a r u l i n g on h i s m o t i o n u n t i l t h e h e a r i n g on h i s 

m o t i o n f o r a new t r i a l . T h e r e f o r e , we c o n c l u d e t h a t C r a f t ' s 

m o t i o n was u n t i m e l y , and h i s argument i s n o t p r e s e r v e d f o r o u r 

r e v i e w . 

X I I I . 

N e x t , C r a f t a l l e g e s t h a t t h e c u m u l a t i v e e f f e c t o f t h e 

t r i a l c o u r t ' s a l l e g e d e r r o r s r e q u i r e s a r e v e r s a l o f h i s 

c o n v i c t i o n . 

"The Alabama Supreme C o u r t has s e t f o r t h t h e 
c u m u l a t i v e - e r r o r r u l e as f o l l o w s : ' [ W ] h i l e , u n d e r 
t h e f a c t s o f a p a r t i c u l a r c a s e , no s i n g l e e r r o r 
among m u l t i p l e e r r o r s may be s u f f i c i e n t l y 
p r e j u d i c i a l t o r e q u i r e r e v e r s a l u n d e r R u l e 45, i f 
t h e a c c u m u l a t e d e r r o r s have " p r o b a b l y i n j u r i o u s l y 
a f f e c t e d s u b s t a n t i a l r i g h t s o f t h e p a r t i e s , " t h e n 
t h e c u m u l a t i v e e f f e c t o f t h e e r r o r s may r e q u i r e 
r e v e r s a l . ' Ex p a r t e Woods, 789 So. 2d 941, 942-43 
n.1 ( A l a . 2001) ( q u o t i n g R u l e 45, A l a . R. App. P . ) . " 

L e w i s v. S t a t e , 24 So. 3d 480, 538 ( A l a . C r i m . App. 2 0 0 6 ) . 

A p p l y i n g t h i s s t a n d a r d , we f i n d t h a t t h e c u m u l a t i v e 

e f f e c t o f any i n d i v i d u a l n o n r e v e r s i b l e e r r o r s d i d n o t p r o b a b l y 

i n j u r i o u s l y a f f e c t C r a f t ' s s u b s t a n t i a l r i g h t s a t t r i a l . 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , t h e judgment o f t h e l e a r n e d 

J a c k s o n C o u n t y t r i a l j u d g e and j u r y i s a f f i r m e d . 
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AFFIRMED. 

W e l c h , P . J . , and Windom, K e l l u m , and J o i n e r , J J . , c o n c u r . 

67 


